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A GUIDE TO 
BANK CORRESPONDENCE 


By ROBERT MORRISON 


% 


This book is a complete treatment of the subject of bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment of 
all kinds of communications with a bank’s customers and 
correspondents. 


*% 
The theory of letter writing is digested down to essentials, 


the emphasis being on the actual writing of bank letters. 
There are many illustrations of actual bank letters. 


% 
The author is instructor of Business Communications at 
the University of Kansas and this book is the result of a 


survey of bank letter writing methods of banks in all parts 
of the country. 


Price $5.00 Delivered 
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eb 
What does your community — 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


HIS book covers completely the subject 

of public relations. It is not a re-hash 

of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodice and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval | will 
mail you $4.00 within five days. Otherwise | 
may return it within five days and pay nothing. 
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URGENT — BANKERS 
and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 











Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 


© stepping stones that develop execu- 


Mail This Handy Coupon Today 


tive ability 

training tellers to give information 
to the public 

teller influence outside of the bank 

teller salesmanship 

different types of accounts 

how the bank can help the teller 
minimize check losses 

examination of checks 


Bankers Publishing Company | 
|465 Main St., Cambridge 42, Mase. 

Send me Alcorn’s The Bank Teller: His Job 
| and Opportunities. If it meets with my approval | 
I will mail you $4.00 within five days. Otherwise, 
|r may return it within five days and pay nothing. | 


| Name 


¢ combining paying and receiving de- 
partments 
machines that eliminate errors, re- leks sts scoustnetisic ested ooccassenossuagaccactteqscssasncssesnssassinisneactieedd | 


duce costs, prevent fraud, speed 
teller’s service 

our monetary system 

and much more 








COST ACCOUNTING 
fr BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 


exhibits with cost accounting figures set up 
on them. 

Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 

The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. - 


PRICE $4.00 DELIVERED 


(Fo) 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 
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Uniform Commercial Code: Drawee’s 
Wrongful Detention of a Check 


By HERBERT L. SHERMAN, JR. 
Assistant Professor of Law, University of Pittsburgh 


Reprinted with the permission of the author and the editor of the 
Pennsylvania Bar Association Quarterly 


Ever since the early case of Jeune v. Ward’ drafters of 
statutes and the courts have been perplexed by the problem of 
improper handling of an ordinary bill of exchange or a check 
by a drawee. Such misconduct may consist of a wilful destruc- 
tion, a refusal to surrender the item upon an express demand, 
or neglect to return it within the proper time. Should the 
wrongful act be considered a constructive acceptance, or a con- 
version? Or should liability, if any, be predicated upon some 
other theory? Retention of a check, presented for payment by 
a collecting bank, for an unreasonable period of time appears 
to have given rise to the most trouble. 

That is particularly true in the United States despite the 
fact that all jurisdictions have adopted the Uniform Nego- 
tiable Instruments Law. The difficulty stems from the word- 
ing of Section 137 of that statute.’ It reads as follows: 


“Where a drawee to whom a bill is delivered for acceptance destroys the 
same, or refuses within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill accepted 
or non-accepted to the holder, he will be deemed to have accepted 
the same.” 


Does this section apply to checks as distinguished from or- 
dinary bills of exchange? Does it apply to checks presented 


1 Court of King’s Bench, 1 Barn. & Ald. 653 (1818). 


2 Some jurisdictions omitted Section 187 in adopting the N. I. L. E.g., South Dakota. 
181 
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only for payment and not for acceptance? Does it apply to 
checks retained for an unreasonable time but in the absence of 
an express demand and refusal? The Pennsylvania Supreme 
Court answered all three questions in the affirmative in the lead- 
ing case® on the problem. The weight of authority appears to 
be in accord with the Wisner Case despite the fact that Section 
187 was amended the following year by the Pennsylvania Leg- 
islature by adding: 

“Provided that the mere retention of such bill by the drawee, unless its 
return has been demanded, will not amount to an acceptance, and pro- 


vided further, that the provisions of this section shall not apply 
to checks.” 


It seems that the Legislature intended that the holding of 
the Wisner Case be abandoned although arguably it did not 
accomplish what it set out to do because of the choice of am- 
biguous language. However, no case raising this issue directly 
has arisen in Pennsylvania since the adoption of the amend- 
ment. 

In any event the proposed Uniform Commercial Code,’ if 
adopted, will compel Pennsylvania payor banks to take 
prompt action on checks presented for payment. The Code 
would supersede many existing statutes, including the N. I. L. 
and the 1909 amendment to Section 187. Where a check is pre- 
sented by mail or through the clearing house, the Code pro- 
vides a stiff penalty, whether the check is properly payable or 
not, for the failure of the payor bank to take timely action. If 
the bank does nothing before midnight of the banking day on 
which the check is received, it is liable for the face value of the 
check. On the other hand if the bank does settle for the amount 
of the check during the day of receipt, it will be held for the 
full amount unless it returns the check or sends a notice of dis- 
honor before the midnight deadline.® 
3 Wisner v. First National Bank of Gallitzin, 220 Pa. 21 (1908). 

456 PS. $26 (1909). 

5 The proposed Uniform Commercial Code (Spring 1950 draft) at present consists of 
eleven Articles. Article III on Commercial Paper and Article IV on Bank Deposits and 
Collections are particularly applicable to the problem under consideration. Subsequent 


references to the Code will be to the Spring 1950 draft except where references to other 
drafts and revisions are specifically noted. 


6 U.C.C., Section 4-408 “Payor Bank’s Liability for Late Return of Item” (September 
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The one day limitation may be modified by the consent of 
the collecting bank. But the extension may not be for more 
than one additional business day.’ 

Such absolute liability, however, is subject to an important 
overriding qualification: the person who deposited the check 
with the collecting bank must not have breached a presentment 
warranty. Essentially this means that the customer who has 
not received any consideration for the check deposited for col- 
lection warrants that he has a good title to the instrument, that 
he has no knowledge of any stop payment order, and that there 
has been no material alteration.*° No warranty is made that 
funds will be available for payment when the item reaches 
the drawee. ia hn | aia 

Is it sound to impose such strict liability on the payor bank 
in the absence of a breach of warranty by the customer of the 
depositary bank? Consideration should be given not only to 
the position of the drawee but also to the problems of the payee 
and the depositary bank. One of the advisers to the drafting 
of the Uniform Commercial Code has this to say about the 
acceptance by retention rule under the N. I. L.: 





“On policy there is much to be said for the acceptance by retention rule 
in the mail presentment situation. Where checks are mailed directly to 
the payor bank there should be some sanction compelling it to act with 
commercial diligence. The interest of the depositor initiating bank col- 
lection, who is usually a seller, requires that he receive prompt notice 
that his buyer’s attempted payment for goods or services has not resulted 
in bank credit available for the seller’s use. In addition, depositary banks 


1950 Revision). 

“Unless the customer of the depository bank has broken a presentment warranty (Sec- 
tion 4-210) he may recover from the payor bank 

(a) the amount of a demand item other than a documentary draft presented by mail 
or through a clearing house whether properly payable or not if the payor bank [either 
retains it beyond midnight of the banking day of receipt without settling therefore or 
having settled on that day] does not return the item or send notice of dishonor until 
after its midnight deadline.” 
7 U.C.C., Section 4-108(8) “Variation by Agreement.” (September 1950 Revision) 

“Unless otherwise instructed, a collecting bank in a good faith effort to secure payment 
may, with or without the approval of the customer involved, waive, modify or extend 
time limits or clearing house rules for a period not in excess of an additional business day 
without discharge of secondary parties on the items and without liability to its trans- 
feror or any prior party but upon any extension beyond midnight of the day upon which 
action was required the collecting bank must send notice thereof to its transferror.” 
8 For a more complete statement of the warranties of the customer, see U.C.C., Section 
4-210. (September 1950 Revisions) 
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often permit their depositors to withdraw the credit after a fixed lapse 
of time calculated by computing the time for the check to reach the 
payor bank and for notice of dishonor to return if forwarded by the 
payor bank on the day of its receipt of the item. Such a practice should 
require banks for their mutual protection to act promptly and to sup- 
port the imposition of some penalty upon banks that do not act 
promptly .. .” 


Although the language of “acceptance” is not used by the 
section” of the Code which imposes liability on the payor bank 
for a wrongful detention of the check, the obligation in favor 
of the customer of the depositary bank is essentially the same. 
Nor is such a sanction an injection of a new idea in the Septem- 
ber 1950 Revisions of the Code. Throughout the various drafts 
—at least from the May 1949 Draft to date—the core of the 
pertinent section in respect to this problem has remained un- 
changed.” It is true that the structure of the Code and section 
numbers have been changed but apparently at all times it was 
felt that a strong sanction should exist to compel timely action 
on the part of the payor bank. When the requisite conditions 
are fulfilled, absolute liability is imposed for the full amount. 
Rejected is the argument that liability should be confined to 
actual damages, thereby compelling the payee-seller to seek 
recourse first against the drawer-buyer.” 


Lest the unwary be misled note should also be taken of the 
Code’s definition of an acceptance.“ For a valid acceptance it 
must be written on the instrument. Wrongful detention of an 
item or other types of misconduct by the drawee, considered an 
acceptance by many authorities under Section 137 of the 
N. I. L., would no longer constitute such an engagement. And 
the Code further provides that “a drawee is not liable on the 


® Leary, “Deferred Posting and Delayed Returns—The Current Check Collection Prob- 
lem,” 62 Harv. L. Rev. 905, 918 (1949). 

10 See note 6, supra. 

11 Cf. the following sections of the various drafts: 3-629(2) (b) of the May 1949 Draft; 
4-402(1) (a) of the Spring 1950 Draft; 4-403(a) of the September 1950 Revisions. 

12 See Leary, “Deferred Posting and Delayed Returns—The Current Check Collection 
Problem,” 62 Harv. L. Rev. 905, 930, note 54 (1949). 

13 U.C.C., Section 3-410 “Definition and Operation of Acceptance.” 

“(1) Acceptance is the drawee’s signed engagement to honor the draft as presented. 
It must be written on the draft, and may consist of his signature alone. It becomes 
operative when completed by delivery or notification.” 

And certification of a check is acceptance under Section 3-411 (1). 
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instrument until he accepts it.”"* Nevertheless the drawee of 
a check may still be liable for an improper retention in accord- 
ance with the above discussion. 

Nor do these sections preclude the possibility of liability in 
tort. In fact express provision is made for an action of con- 
version.”® And it applies to both presentment for payment and 
presentment for acceptance, whereas Section 187 of the N. I. 
L., providing for a constructive acceptance, only expressly ap- 
plies to the latter. The N. I. L. does not cover an action for 
conversion at all. 

The words of this section of the Code applicable to our 
problem are as follows: 


“An instrument is converted when . . . any person to whom it is de- 
livered for payment refuses on demand either to pay or returnit . . .”16 


Consequently a payor bank which intentionally destroyed 
a check submitted to it for payment would be liable in conver- 
sion. Likewise the result would be the same if the bank inten- 
tionally failed to return the check after an express demand had 
been made for it. This much is clear from the comments of the 


drafters which may be consulted by the courts in construing 
the Code.” 


But what about a check presented for payment through a 
clearing house and retained beyond the midnight deadline? Is 


the payor bank liable in conversion? The pertinent Comment 
of the drafters reads: 


se 


. [‘Refuses’] does not cover a negligent loss or destruction, or any 
other unintentional failure to return. In such a case the party may be 
liable in tort for any damage sustained as a result of his negligence, but 
he is not liable as a converter under this section.”!8 


Apparently the payor bank is not liable in conversion. But 
in the light of the preceding discussion it would seem that the 
payor bank is liable to the customer of the depositary bank 


14U.C.C., Section 3-409. 


15 U.C.C., Section 3-419. 

16 Id., Section 3-419(1) (b). 

17 U.C.C., Section 1-102 (2). 
18U.C.C,, Section 3-419, Comment 2. 
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without any necessity of resorting to the law of negligence as 
the Comment implies. Probably the explanation of the Com- 
ment lies in the fact that this section on conversion is broader 
and covers more situations than the section imposing liability 
on a payor bank for failure to take prompt action on a check 
presented for payment by mail or through the clearing house. 

Another portion of the drafters’ Comment to this section 
on conversion must be considered. It reads: 


“The detention of an instrument voluntarily delivered is not wrongful 
unless and until there is demand for its return.”!® (Italics added.) 


Applying this to the payor bank, supra, it seems to be in 
conflict with the law previously stated. However, it may easily 
be reconciled by reading the Comment as controlling only an 
action of conversion. And even if this section in Article III 
on conversion should be construed as being impliedly in con- 
flict with the section in Article IV imposing liability for wrong- 
ful retention in our supposed case, the payor bank would still 
be liable by virtue of another section in Article IV which reads 
as follows: 

“To the extent that items within this Article are also within the scope of 


Article 3, they are subject to the provisions of Article 3, but in the event 
of conflict the provisions of this Article govern.”2° 


As a result, if the Uniform Commercial Code is adopted in 
its present form, the drawee of a check presented for payment 
in Pennsylvania will be under greater legal compulsion to 
handle it carefully. Otherwise, depending on the particular 
circumstances involved, liability may be imposed under any one 
of a number of different sections. 


19 Ibid. 
20 U.C.C., Section 4-102(1). (September 1950 Revision) . 
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BANKING DECISIO 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Letter of Credit Construed Against 
the Banker 


Holland Radio Appliance Company was a retail electric 
appliance dealer in Newport News, Virginia. Consolidated 
Sales Company was an electrical appliance wholesale distributor 
with its place of business in Richmond, Virginia. In order to 
finance the Holland Appliance Company’s purchases from 
Consolidated Sales Company the following letter of credit was 
written by the Bank of Hampton Roads: 


“Bank of Hampton Roads 
“Newport News, Virginia 
“May 24, 1946 

“Consolidated Sales Company 
“308 North Laurel Street 
“Richmond, Virginia 
“Gentlemen: 
“Our customer, the Holland Radio Company of this city, has been granted a line 
of credit of a substantial amount with this bank for the purpose of floor planning 
their purchases of major appliances. Mr. Holland has asked that we write you 
and explain the method to be used in making payment to you for his purchases. 


“If you will draft on the Holland Radio Company at this bank, attaching bill of 
lading or invoice, drafts will be honored and remittance made on the day received, 
thus avoiding the necessity of your shipping on an open account. 


“We trust that this arrangement will be of benefit both to Mr. Holland in allowing 
him to take advantage of any cash discounts you might offer, and to yourselves 
in obtaining prompt payment on your sales to our customer. This arrangement 
will remain in effect until you are notified to the contrary. 

“Yours very truly, 

“Bank of Hampton Roads 
“CC: Holland Radio Company” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §767. 
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Over a period of years Consolidated Sales Company shipped 
merchandise to Holland Radio Appliance Co. under this letter 
of credit. On the first seven shipments Consolidated Sales 
Company sent invoices to the bank with a draft attached and 
in each case the draft was promptly paid by the bank. As to 
later shipments only invoices were sent yet the bank paid the 
consignor notwithstanding the fact that no drafts were attached. 
In each case the bank was secured by trust receipts on the ap- 
pliances given by the customer. 


Later shipments were made on which the bank received no 
trust receipt. Moreover, in these instances the bank did not 
pay on receiving the invoices. 


Upon the bankruptcy of Holland Radio Appliance Com- 
pany, Consolidated Sales Company brought suit against the 
bank for the price of the consignments. 'The bank contended 
that the appliances shipped were not “major appliances” cov- 
ered by the letter of credit, and, moreover, that it was required 
to pay under the terms of the letter of credit only when a draft 
was attached to the invoices. The bank further argued that a 
condition of its agreement to pay was the receipt by it of a trust 
receipt on the appliance on which payment was sought. 


The court held that the bank waived the requirement of an 
attached draft by making payment on invoices alone. More- 
over, it could not contend that it agreed to finance major 
appliances, having in practice made payment on the consign- 
ment of minor appliances. The court ruled furthermore that 
as between the consignor and the bank the giving of a trust 
receipt by the consignee was not a condition of the bank’s obli- 
gation to pay. The bank was therefore held liable under its 
letter of credit. 


Aside from the bank’s failure adequately to police its loan 
the decision illustrates the danger of an informal letter of credit. 
The bank might have protected itself by the standard “no 
waiver” provision. ‘There is no reason, furthermore, why a 
letter of credit need be given for indefinite duration. Yearly 
renewals are not much bother. The most serious fault with 
the letter is the bank’s failure to define its obligation with 
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greater precision. As the court points out a vague letter of 
credit will be construed against the banker every time. Even a 
form letter of credit, picked at random from a form book, would 
have provided the bank with greater protection. Consolidated 
Sales Co., v. Bank of Hampton Roads, 68 S.E.2d 652. The 
opinion of the court is as follows: 


MILLER, J.—The Consolidated Sales Company, Incorporated, 
hereinafter called Consolidated, instituted action by notice of motion for 
judgment against the Bank of Hampton Roads, hereinafter called the 
Bank, to recover the sum of $1,763.61. Neither party demanded a jury, 
and the case was tried by the court. Recovery of the sum sued for or 
any part thereof was denied, and from that judgment this writ of error 
was awarded. 

In December, 1945, Holland Radio Company, a retail electrical ap- 
pliance dealer of Newport News, Virginia, hereinafter referred to as 
Holland, opened an account with Consolidated, a distributor of electrical 
appliances with its place of business in Richmond, Virginia. Consolidated 
placed a credit limit of $200 on this account, and business relations on 
that basis were engaged in between the two companies. To increase its 
purchasing ability, Holland approached the Bank, which is located in 
Newport News, Virginia, and had it write Consolidated a letter, the 
material parts of which follow: 


“Bank of Hampton Roads 
“Newport News, Virginia 
“May 24, 1946 
“Consolidated Sales Company 
“308 North Laurel Street 
“Richmond, Virginia 
“Gentlemen: 


“Our customer, the Holland Radio Company of this city, has been 
granted a line of credit of a substantial amount with this bank for the 
purpose of floor planning their purchases of major appliances. Mr. Hol- 
land has asked that we write you and explain the method to be used in 
making payment to you for his purchases. 

“If you will draft on the Holland Radio Company at this bank, attaching 
bill of lading or invoice, drafts will be honored and remittance made on 
the day received, thus avoiding the necessity of your shipping on an 
open account. 

“We trust that this arrangement will be of benefit both to Mr. Holland 
in allowing him to take advantage of any cash discounts you might 
offer, and to yourselves in obtaining prompt payment on your sales to 
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our customer. This arrangement will remain in effect until you are 
notified to the contrary. 

“Yours very truly, 

“Bank of Hampton Roads 
“CC: Holland Radio Company” 


Immediately after this letter was written Holland secured seven 
Customer’s Draft forms from the Bank which it delivered to Consoli- 
dated, and thereafter that company made various shipments of electrical 
appliances to Holland and mailed the invoices therefor directly to the 
Bank, for which it made payment by sending its checks to Consolidated. 
A draft was attached to each of the first seven invoices, but after these 
had been used, Consolidated merely mailed the invoices (which disclosed 
the items purchased, date and amount due) to the Bank, and it con- 
tinued to forward checks in payment therefor. 


Though all of the seven drafts were used during the year 1946, 
throughout 1947 and until April 5, 1948, eighteen to twenty shipments 
were made by Consolidated to Holland for which payments were made 
by the Bank upon receipt of the invoices alone. 


Included in these numerous shipments for which the Bank paid were 
such appliances as washing machines, electrical heaters, radio phono- 
graphs and vacuum cleaners. Most of these articles were billed at 
more than $50 each, but in several shipments some articles were priced 
at considerably less than that sum. On every shipment to Holland, 
invoices (and on the first seven, drafts) were mailed to the Bank and 
payment made by it in all except five instances. These five shipments 
for which no remittance was made to Consolidated were under the re- 
spective dates, for the enumerated articles, and at the prices stated 
below: 


ane 11/26/47 2 washing machines, 2 electric heaters........ $ 203.48 


1Z/ 8/47 20 vacuum Cleane’s ...........c.ccccrsee.-.scseeseseseeereee 797.40 
8/15/48 4 washing machines .............c.ccccsescsoreseseveeseoerere $24.88 
FRIES. DID ennccisretectcttinenssreneemnion 112.97 
4/5/48 4& washing machines ...........ccscccececsseeeeeeeeeeesses 324.88 

See we $1,763.61 


The Bank admits receiving invoices of 12/3/47, 3/15/48, and 
3/19/48, totaling $1,235.25, and though the evidence discloses that Con- 
solidated mailed the two invoices of 11/26/47 and 4/5/48, aggregating 
$528.36, to the Bank, they were never received by the addressee. 


There was some disagreement as to just what was intended to be 
included by the term “major appliances,” but it is agreed that the 
phrase “floor planning their purchases” means the execution and giving 
by the purchaser to the Bank of a trust receipt upon the invoiced appli- 
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ances. This trust receipt is a written promise by the purchaser to pay 
to the order of the Bank on demand a stated sum of money and an 
agreement to hold the goods as trustee for the Bank’s benefit until 
payment. 

It also appears that upon receipt of each shipment by Holland, that 
was paid for by the Bank, a trust receipt was executed before any re- 
mittance was made to Consolidated, and in no instance was payment 
made by the Bank if the trust receipt had not been first executed by 
Holland to secure it. However, as to the shipment of December 3, 1947, 
of twenty vacuum cleaners, Holland offered to execute a trust receipt, 
but the Bank declined to floor plan (accept trust receipt on) these 
articles because it said they were not major appliances. Upon the trial 
it offered the testimony of William L. Todd, the assistant cashier of 
the Bank, who said that he did not consider vacuum cleaners at $39 
major appliances, and they had not meant to include thirty dollar items 
as major appliances. Yet the evidence shows that before December 3, 
1947, the Bank had accepted trust receipts upon several occasions on 
appliances of no greater sale price than $39, some of which were vacuum 
cleaners, and had floor planned and remitted to Consolidated for other 
articles of no greater value than $23.90. 


The evidence discloses that at no time subsequent to May 24, 1946, 
did any correspondence, written communication, telephone conversation 
or conference pass or take place between Consolidated and the Bank 
other than the seven drafts and the numerous invoices mentioned, and 
the checks in payment therefor until after May 11, 1948, on which latter 
date Holland was adjudged a bankrupt. 


We must therefore construe the letter of May 24, 1946, and deter- 
mine from it and the actual transactions and dealings of the parties 
made in pursuance thereof what liability, if any, was imposed upon 
the Bank to pay Consolidated for the five shipments in question, or 
any of them. 

Consolidated insists that the writing is a commercial letter of credit 
which imposed liability upon the Bank, in each instance upon the per- 
formance by Consolidated of two conditions, 7.e.: (1) Shipment of major 
appliances by it to Holland, and (2) Mailing of a draft with invoice 
attached. And it says that as to these five shipments, no draft had to 
accompany the invoices because the sending of a draft had been waived 
by the Bank by its having paid in numerous instances after the seven 
drafts had been exhausted. 

The Bank contends that the first paragraph of the letter discloses 
that credit was to be extended by it to Holland solely “for the purpose 
of floor planning their purchases of major appliances.” It also says that 
this phrase contemplated the execution of a trust agreement upon the 
articles purchased by Holland from Consolidated securing the Bank in 
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each instance before remittance was to be made to Consolidated, and 
that execution of the trust agreement was a condition precedent to the 
imposition of any liability upon it to remit. In short, it says that at 
most the letter was no more than a conditional guarantee, and the con- 
dition imposed to execute a trust receipt was not consummated on any 
of the five shipments and thus no liability to pay was incurred. 


It further asserts that the twenty vacuum cleaners that made up the 
shipment of December 3, 1947, were not “major appliances,” and assigns 
that as an additional reason why no liability exists as to the item of $797. 


It also now advances as a defense restriction imposed upon it by 
section 6-23, Code of Virginia, 1950, and asserts that under that section 
it had neither the power nor authority to guarantee or obligate itself 
to pay an unlimited amount of money for an unrestricted period of time. 
It is then contended that if appellant’s construction of the letter is 
adopted, it will have that effect, and for that reason the obligation 
assumed therein was and is ultra vires and no legal liability has been 
incurred. 


It definitely appears that on all of the numerous shipments made 
subsequent to the first seven, no draft was sent with the invoices. The 
trial court held that by continuing to make payment upon receipt of 
the invoices alone, the Bank had waived the provision in the letter which 
specified and had theretofore required that a draft accompany each in- 
voice. With that conclusion we agree. 


“As between the seller and the Bank, if the acts amounting to the 
waiver have been performed by both the buyer and the bank, the bank 
is obligated to pay the seller without the performance of the conditions 
waived. This would also hold true if the bank alone be considered to 
have waived the conditions.” Finkelstein: Legal Aspects of Commercial 
Letters of Credit, p. 209 (1930). 

However, the trial court concluded that the twenty vacuum cleaners 
shipped December 3, 1947, were not “major appliances,” and for that 
reason the Bank was not obligated to either floor plan or pay for them 
under the terms of the letter. It was also of opinion that the language 
in the first paragraph of the letter which is that Holland “has been 
granted a line of credit of a substantial amount with this bank for 
the purpose of floor planning their purchases of major appliances” 
imposed a condition that had to be complied with before any liabiilty 
was incurred by the Bank. The court held that the execution of a 
trust receipt (floor planning) by Holland on the appliances received, 
securing the Bank, in each instance was a condition precedent to im- 
position of any liability upon the Bank to pay, and because that had 
not been done in any of the five instances, there could be no recovery. 


A letter of credit is thus defined by the following authorities: 
“A letter of credit may be defined as a written instrument by which 
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the writer requests or authorizes a person to whom it is addressed to 
pay money or deliver goods to a third person and which evidences 
an agreement whereby the writer assumes responsibility for payment 
to the addressee of the amount of the debt. Otherwise stated, a letter 
of credit is a letter authorizing the addressee to pay money or supply 
a commodity to a third person on the credit of the writer.” 24 Am. Jur., 
Guaranty, sec. 20, p. 888. 


“A letter of credit is a letter whereby one person requests some other 
person to advance money or give credit to a third person, and promises 
to repay the same to the person making the advancement. It partakes 
of the nature of a negotiable instrument.” Second National Bank of 
Toledo v. M. Samuel & Sons, 2 Cir., 12 F. 2d 963, 966, 53 A. L. R. 49. 


“For the purpose of this action, however, a commercial letter of credit 
may be defined as a letter wherein the writer agrees to pay or undertakes 
that some other person will pay a designated amount of money in cash 
in exchange for specified shipping documents.” Kingdom of Sweden v. 
N. Y. Trust Co., 197 Misc. 431, 96 N. Y. S. 2d 779, 787. 


“A commercial letter of credit is normally, though not necessarily, 
issued in favor of a third party, usually a seller of goods, designated 
by the customer on whose behalf the credit is issued. . . . Commercial 
letters of credit are issued in a great variety of forms, and are made 
available in a great many ways. The essential object in every case is 
the same — to evidence to a selected correspondent, or to bankers gen- 
erally, the nature of the credit which the opening bank has committed 
itself to extend to its customer.” Ernesto Foglino & Co. v. Webster, 
217 App. Div. 282, 216 N. Y. S. 225, 234, quoting with approval Wilbert 
Ward, American Commercial Credits (N. Y. 1922) p. 9. 


The character, scope and legal effect of letters of credit are discussed 
in Finkelstein, Legal Aspects of Commercial Letters of Credit (1930); 
McCurdy, Commercial Letters of Credit, 35 Harv. L. Rev. 539 (1922); 
Thayer, Irrevocable Credits and International Commerce: Their Legal 
Effects, 37 Col. L. Rev. 1826 (1937); Campbell, Guaranties and Surety- 
ship Phases of Letters of Credit, 85 U. of Pa. L. Rev. 176 (1936-37), 
and Zollman, Banks and Banking (Permanent Edition 1936). 


From these authorities it appears that the specific character of con- 
tractual relation, if any, that results between the issuer of a letter of 
credit and the party to whom it is issued, is dependent upon the intent 
of the parties as disclosed by the terms of the instrument and the per- 
formance or non-performance of any conditions that may be imposed. 
Whether it be a contract of suretyship or of guaranty (distinguished 
in decisions cited in 5 Michie’s Digest Guaranty, sec. 4, p. 266) or 
some more separate and independent undertaking is to be determined 
by a consideration of the phraseology of the writing, the object sought 
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to be accomplished, and the precise obligation and conditions imposed 
upon and assumed by the parties thereto. 


In Moore v. Holt, 51 Va. 284, the following writing termed a letter 

of credit was found to be a contract of suretyship. It reads: 
“Botetourt, Va. 

“Merchant 

“Richmond, Va. 

“Dear Sir: 

“My brother, Joseph W. Holt, is coming to Richmond to purchase 
goods, and, because he is unacquainted there, I request my correspon- 
dents to introduce him to some of the houses at which I have dealt with 
assurance that any contract of his will and shall be promptly paid. 

“Yours truly, 
“Samuel P. Holt.” 


The writer of that instrument was held directly and primarily re- 
sponsible to the “Merchant” who had relied thereon and furnished goods 
on the faith of the writer’s undertaking. 


In the two cases of Wadsworth v. Allen, 49 Va. 174, and Tischler v. 
Hofheimer, Son & Co., 83 Va. 35, 4 S.E. 370, each writing, or letter of 
credit, involved requested and authorized the addressee to deliver goods 
to a designated party for which the writer promised to pay. The in- 
strument in question was held in both instances to be a contract of 
guaranty, but in the former case the writer agreed to pay if the buyer 
did not, and imposed the condition that he be notified in case of default. 
In the latter case no issue arose as to the specific character of the instru- 
ment, but the primary question was whether it had been revoked, and 
the court held that it was a continuing guaranty but had been revoked. 


Certain rules of construction often resorted to in the interpretation 
of contracts are likewise applicable to letters of credit. Among them 
are that the practical construction of a writing adopted and acted upon 
by the parties thereto is to be given consideration and where there is 
doubt as to its meaning, that construction adopted and acted upon by 
the parties must prevail. Kizer v. Amalgamated Clothing Workers of 
America, 169 Va. 574, 194 S.E. 727, 114 A.L.R. 1291; First National 
Exchange Bank, Ex’rs v. Roanoke Oil Co., 169 Va. 99, 192 S.E. 764. 


A further canon of construction applicable to letters of credit, as to 
other contracts is that in case of ambiguity or uncertainty, the instru- 
ment must be construed most strongly against the writer. 


With reference to the specific application of the latter rule of con- 
struction to a bank’s letter of credit, the following is stated in 8 Zollman, 
Banks and Banking (1936) 15: 


“Like any other writing, it will be construed most strongly against 
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the writer and so as to be reasonable and consistent with honest in- 
tention.” 
Nor need a bank’s letter of credit be in any specific form: 


“At the request of its customer the bank issues directly to the seller 
or to the seller’s bank its promise to pay a sum of money on being fur- 
nished with certain documents. This promise ‘is not required to be in 
any particular form.’” 2 Williston, Sales (1948) 806. 


We find no merit in the Bank’s contention that it was not obligated 
to pay for the twenty vacuum cleaners because of its belated conclusion 
that they were not major appliances. It had by its previous course of 
conduct of floor planning and paying for some vacuum. cleaners and 
other appliances of no greater value accepted, acquiesced in and acted 
upon the construction placed on the term “major appliances” by both 
seller and purchaser. Thus prior to December 3, 1947, it construed its 
own letter and agreed that the term “major appliances” included vacuum 
cleaners. It could not thereafter on the ground assigned take the posi- 
tion, without prior notice to the seller, that such articles were not major 
appliances and thus avoid payment. To conclude otherwise would have 
the effect of allowing the bank to change at will the construction and 
effect of its own letter which had been previously attributed to it and 
acted on by all interested parties and thus change its legal obligations 
thereunder whenever it so desired, and when to do so would be to the 
prejudice of another party to the agreement. 


Nor do we think that as between Consolidated and the Bank, execu- 
tion of a trust receipt by Holland to the Bank was required before its 
liability to Consolidated attached. When fairly interpreted under the 
canons of construction applicable thereto, the recital in the first para- 
graph of the letter, 7. e., “Our customer, the Holland Radio Company of 
this city has been granted a line of credit of a substantial amount with 
this bank for the purpose of floor planning their purchases of major 
appliances,” is merely a statement of the reason for the obligation 
assumed by the Bank in the second paragraph. In the latter paragraph 
there is a direct and unequivocal offer and undertaking by the Bank to 
pay stated in definite terms, and what is required of Consolidated is 
also clearly set forth. 


Though as between the Bank and Holland it may have been con- 
templated and agreed that a trust receipt be executed, yet that is not 
made a condition precedent in the letter to the Bank’s liability to Con- 
solidated. 

The contract or agreement made in a letter of credit between a bank 
and the seller is distinct and separate from the contract between the 
bank and purchaser except insofar as the terms of its agreement with 
the latter are distinctly made a part of the contract with the seller. 
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Crocker First National Bank v. De Sousa, 9 Cir., 1928, 27 F.2d 462; 
E. E. Huber and Company v. Lalley Light Corporation, 242 Mich. 171, 
218 N.W. 793; and 9 C.J.S., Banks and Banking, § 178, page 388, note 11. 


“The law is that a bank issuing a letter of credit like the one here 
involved cannot justify its refusal to honor its obligation by reason of 
the contract relations existing between the bank and its depositor.” 
American Steel Company v. Irving National Bank, 2 Cir., 1920, 266 F. 
41, 43. 

“The issuing bank has incurred a distinct, independent obligation 
contingent upon the performance of certain conditions contained in the 
letter of credit.” Finkelstein, supra, at p. 32. 


“The sales contract is an agreement between the buyer and the seller. 
The letter of credit is a contract between the issuing bank and the seller 
and those holding under him. These two arrangements are distinct 
and independent of each other.” Finkelstein, supra, at p. 223. 


The writing of May 24, 1946, upon the faith of which shipments were 
made by Consolidated to Holland and drafts therefor with invoices at- 
tached presented to the Bank, did not strictly speaking create a contract 
whereunder the Bank was a surety for Holland, for here the relationship 
and obligation existing between the Bank and the seller is distinct from 
that existing between the Bank and the purchaser, Holland. It is, how- 
ever, in our opinion a commercial letter of credit wherein a direct, pri- 
mary and independent promise to pay was made by the Bank of Con- 
solidated conditioned solely upon presentation of a draft and invoice 
to the Bank evidencing a shipment of major appliances by Consolidated 
to Holland. Bridge v. Welda State Bank, 1927, 222 Mo.App. 586, 292 
S.W. 1079; Thayer, Irrevocable Credits and International Commerce: 
Their Legal Effects, 37 Col.L.Rev. 1330. As the evidence conclusively 
establishes that the presentation of a draft with each invoice was waived 
by the Bank, its liability attached in each instance upon presentation 
of an invoice alone. 

It is conceded that as regards the five shipments in question, the 
invoice was received by the Bank in three instances, but the evidence 
discloses that in the other two instances, though mailed, the invoices 
were never received. Appellant contends that because the Bank’s offer 
to Consolidated in its letter of credit was communicated by mail, an 
acceptance thereof constituting a binding contract was consummated 
upon the posting of each invoice, whether or not it was ever received 
by the Bank. Cobb v. Dunlevie, 1908, 63 W.Va. 398, 60 S.E. 384; 
Campbell v. Beard, 1905, 57 W.Va. 501, 50 S.E. 747; Vassar v. Camp, 
1854, 11 N.Y. 441; 12 Am. Jur., Contracts, sec. 46, page 538. 


With that contention we cannot agree. 
The offer specified presentation of a draft (with invoice attached) 
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which was to be promptly honored and remittance promptly made. The 
negotiable character of the instrument designated and the language used 
negative the conclusion that the offer could be accepted by merely mail- 
ing a draft and invoice. They indicate that no obligation was intended 
to be assumed by the Bank to pay unless and until the draft and invoice 
had been received. We are unwilling to construe the offer so as to require 
payment of a negotiable instrument before it was presented or even if 
it were never presented. Nor do we think that the fundamental character 
of the Bank’s obligation to Consolidated was changed when it waived 
presentation of a draft and made payment upon receipt of an invoice 
alone, so that it became liable upon the mere mailing of the invoice. As 
between the parties, waiver of presentation of the draft merely resulted 
in their treating the invoice as if it were a draft, and therefore it was 
still contemplated and intended that it be received in each instance 
before the obligation arose to pay. 

We therefore find no legal duty on the Bank to pay for the shipments 
of 11/26/47 and 4/5/48 amounting to $528.36, for which it never re- 
ceived the invoices. 

The Bank’s final contention that if the language of the letter of 
credit imposed an obligation on the Bank to pay Consolidated, it would 
create a liability to pay unlimited sums for an unrestricted period, and 
so be beyond the power of the Bank as defined in section 6-23, Code of 
Virginia 1950, and thus wltra vires, was not relied on in the court below. 
The record does not disclose that this defense was presented in that 
court, nor is any cross-error incident thereto assigned, so whatever be 
its merit, if any, it may not under Rule 1:8 of this court be now con- 
sidered. 

For the reasons assigned, the judgment appealed from will be re- 
versed and judgment entered here in favor of Consolidated against the 
Bank for $1,235.25, with interest thereon from the 21st day of November, 
1950, the date of final order in the trial court, and for costs. 

Reversed and final judgment. 


RECENT BANKING RULINGS 
Arizona 
In a written opinion for the State Banking Superintend- 
ent the Arizona Attorney General has ruled that loan or 


banking organizations may not split up a single transaction 
loan in excess of $300 in order to charge 3.5% interest per 
month on the first $300 and an 8% “add on” interest on the 
remainder. 
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National Bank’s Credit Sale of Its 
Own Stock 


Under the United States statutes 12 U.S. C. A. § 88 a na- 
tional bank is prohibited from making any loan or discount 
on the shares of its own capital stock. Nor may a national bank 
purchase its own stock. An exception to these rules is that a 
national bank may acquire its own stock in order to prevent 
loss upon a previous debt contracted in good faith, but where 
it does acquire its own stock for this purpose the bank must 
sell the shares within 6 months of their acquisition. 


In the present case Dorsey had purchased shares in the 
National Bank of the Republic of Chicago in return for Dor- 
sey’s promissory notes for the purchase price. Dorsey attacked 
the validity of this transaction on the ground that since the 
bank retained possession of the shares until Dorsey had paid 
the notes the bank had essentially made a loan on the security 
of its own stock. 


The court stated that no loan had been effected in the credit 
purchase and that therefore there was no violation of the stat- 
ute. It would appear that the court would have been on 
sounder ground if it had simply held that, whether or not there 
was a violation of the statute, only the United States and not 
Dorsey had standing to attack the arrangement. See First 
National Bank of Xenia v. Stewart, 107 U. S. 676; First Na- 
tional Bank of Seattle v. Hemrich, Wash. 1987, 58 P. (2d) 
827; Short v. Allegheny Trust Co., Pa. 1938, 198 Atl. 793; 
Walden National Bank v. Birch, 180 N. Y. 221, 29 N. E. 127. 


Other decisions of interest to national banks are Mowry v. 
Mowry, U. S. District Court, Penna. 1941, holding that a 
National bank may not purchase its own stock as a trustee for 
a trust estate, and Atherton v. Atherton, 99 F. (2d) 883 de- 
ciding that a national bank may, however, make loans against 
stock of a holding company which controlled the bank. 


The opinion of the court in the reported case of Dorsey v. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §919. 
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Reconstruction Finance Corp., United States District Court, 
Illinois, 101 Fed. Supp. 197, is as follows: 


CAMPBELL, D. J.—Plaintiff originally brought this action against 
the defendant to recover damages in the amount of $125,000 occasioned 
by (1) the alleged wrongful mishandling by defendant of collateral 
given to secure certain notes executed by plaintiff to the National Bank 
of the Republic of Chicago and subsequently assigned to defendant; (2) 
the failure of defendant to surrender to plaintiff certain collateral and 
money allegedly remaining in its possession after plaintiff's debt had 
been paid in full. Defendant denies liability and counterclaims for an 
unpaid balance on the plaintifi’s indebtedness, as well as for the full 
amount of two judgments heretofore entered against plaintiff in 1937 
in favor of defendant. 


Both parties filed motions for summary judgment, which motions 
were denied by the Court in a memorandum opinion dated March 8, 
1951, 96 F. Supp. $1. Subsequently the cause was tried upon the merits, 
without a jury, after which the matter was taken under advisement 
upon the briefs of the parties. 


At the trial of the case, Dorsey abandoned his charge of arbitrary 
handling of the collateral by RFC, and reduced the amount of the judg- 
ment sought to be obtained from $125,000 to $56,309.21. The reduced 
amount represents the damages alleged to have been sustained by Dor- 
sey as the result of RFC’s failure to surrender money and collateral 
remaining after his debt had allegedly been paid in full. 


The source of the indebtedness was the execution on March 26, 1931, 
by Dorsey of three 30-day notes to the Bank in the principal amounts 
of $85,694.45, $5,689.71 and $1,329.69. The first two notes were executed 
by plaintiff personally, and the third was executed by Victor A. Dorsey 
& Co., but personally guaranteed by plaintiff. Dorsey arrives at the 
figure of $56,309.21, as the sum due and owing to him, by eliminating 
from consideration of the accounts, the following amounts: (1) $11,000, 
which represents the indebtedness for the purchase price of 60 shares of 
the Bank’s stock and which was consolidated in the note for $85,694.45. 
He asserts that the sale of stock was void as being in violation of 12 
U.S. C. A. § 83 and that the indebtedness under said note should have 
been reduced by that amount; (2) $9,480.45, which represents a charge- 
back to his account, resulting from garnishment proceedings whereby 
the Bank was obliged to refund said sum to creditors of Dorsey & Co., 
see Dorsey & Co. v. Central Republic Trust Co., 277 Ill. App. 126; (3) 
Funds used by RFC to retire Dorsey’s note for $5,689.71, for the asserted 
reason that the collateral was not intended to secure.said note and, in 
addition, that the note was barred by the Statute of Limitations. 
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Plaintiff’s conclusions cannot be sustained. In the first place, as in- 
dicated in 96 F. Supp. 31, the $11,000 debt is not, and was not, void as 
being violative of the provisions of 12 U. S. C. A. § 83. That statute 
prohibits a national bank from making any loan or discount on the se- 
curity of its own stock, and it is patent from plaintiff’s own pleadings 
that no loan was effected between him and the Bank. In other words, 
it was merely a transaction for the purchase of the Bank’s stock, with 
the Bank retaining possession of the stock until such time as Dorsey 
should pay the note executed for the purchase of said stock. Further- 
more, plaintiff has adduced no cogent proof that the $11,000 debt was 
consolidated into the $85,694.45 note. 


The matter of the $9,480.45 chargeback was similarly disposed of in 
96 F. Supp. 31, 35, wherein it was stated: “.. . it is difficult to perceive 
how plaintiff can legitimately claim that the original credit rendered to 
his account would constitute a good and irrevocable payment. It ap- 
pears to the Court that it was no more than an illusory payment, and 
the fact that defendant’s assignor rendered the credit to plaintiff and 
was subsequently obliged to turn over certain sums to the garnishment 
creditors of Victor A. Dorsey & Co. should not estop defendant from 
asserting the resultant debit.” Nothing was presented by plaintiff in the 
trial to dissuade the Court from that view. 


As to plaintiff’s plea of the Statute of Limitations as a defense to the 
$5,689.71 note, it is true that the previous Memorandum indicated that 
the Statute might properly prohibit enforcement of said indebtedness. 
The RFC now contends that the defense of the Statute cannot validly 
be interposed in litigation of a claim asserted by the RFC which, as a 
governmental agency created by Act of Congress, acts in a sovereign 
capacity. This position is untenable for the reason that the RFC was 
created by Congress to carry out certain proprietary and commercial 
activities of the Government, as opposed to sovereign functions. See 
R. F. C. v. Menihan Corp., 1940, 312 U. S. 81, 61 S. Ct. 485, 85 
L. Ed. 595; U. S. v. Brown, D. C. Fla., 1941, 41 F. Supp. 838; and 
R. F. C. v. Foster Wheeler Corp., D. C. Tex., 1947, 70 F. Supp. 420. 


However, the RFC successfully avoids the plea of the Statute by 
demonstrating the existence of a valid account stated between the par- 
ties. (Defendant urged the same ground in support of its claim in its 
motion for summary judgment, but the Court declined to make a de- 
termination of the matter at that time, since it had not pleaded in either 
the answer or counterclaim. Prior to trial, however, defendant amended 
its pleadings so as to allege an account stated.) Documentary evidence 
shows that on February 21, 1944 and again on June 22, 1944, Dorsey 
wrote letters to the RFC, suggesting that before any changes were made 
in his collateral account, a statement of account should be furnished to 
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him, “showing debits and credits,” since the account came into the hands 
of the RFC. Pursuant to this request, the RFC prepared, on November 
7, 1944, a detailed statement of all transactions which had taken place in 
the account from the time the RFC acquired the collateral until Septem- 
ber 30, 1944. This statement was mailed to John G. McDonald, then 
acting as attorney for Dorsey. (It is admitted that McDonald trans- 
mitted the statement of account to Dorsey.) The account shows a total 
principal and interest balance due, as of September 30, 1944, in the 
amount of $50,980.57. All three notes are described in the statement. 
No written objections were ever made with regard to the statement of 
account, nor has the plaintiff ever made any effort to point out any in- 
accuracies which might, in his estimation, have been included in the 
account. He has, in fact, adopted the information contained in the state- 
ment to support his claim for a refund, omitting, however, the $11,000 
item, the $9,480.45 charge-back, and the note in the amount of $5,689.71. 


An account stated is an agreement between parties who have had 
previous transactions of a monetary character, that all the items of the 
accounts representing such transactions are true and that the balance 
struck is correct, together with a promise, express or implied, for the 
payment of such balance. In stating an account, as in making any other 
agreement, the minds of the parties must meet. The meeting of the 
minds of the parties upon the correctness of an account stated is usually 
the result of a statement of account by one party and an acquiescence 
therein by the other. The form of the acquiescence or assent is, how- 
ever, immaterial, and may be implied from the conduct of the parties 
and the circumstances of the case. Where an account is rendered by 
one party to another, and is retained by the latter beyond a reasonable 
time without objection, this constitutes a recognition by the latter of 
the correctness of the account and establishes an account stated. An 
account stated is in the nature of a new promise or undertaking, and 
raises a new cause of action between the parties. See Pure Torpedo 
Corp. v. Nation, 1945, 327 Ill. App. 28, 63 N. E. 2d 600. It should be 
readily apparent that all the conditions for an account stated are pres- 
ent in the case at bar, and that plaintiff is in no position to object, either 
to the computations or to the inclusion therein of the amount repre- 
sented by the note for $5,689.71. 

It should be noted further that, at no time, has plaintiff interposed 
a valid defense to the claim for $1,000, representing the two judgments 
entered against him in 1937 in favor of the defendant. 

For the foregoing reasons, the complaint is hereby dismissed and 
judgment will, therefore, enter in favor of Reconstruction Finance Cor- 
poration on its counterclaim with interest and costs. Defendant and 
counterclaimant is directed to submit to the Court, within 15 days 
hereof, a judgment proper as to form. 
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Check Given as Gift Enforceable Against 
Estate of Drawer 


It is almost a universal rule that the payee of a check given 
as a gift may not enforce it against the drawer. This rule re- 
sults from section 28 of the Negotiable Instruments Law which 
provides that as between the immediate parties to a negotiable 
instrument, the instrument is unenforceable unless supported 
by consideration. The same rule applies where the drawer 
makes a present of a check and dies before the instrument is 
presented for payment. The payee may not enforce the check 
against the estate of the drawer where the drawee refuses pay- 
ment. ; 


In a case of a death-bed gift of a check, a recent Arkansas 
decision holds contrary to the rule stated and permits the payee 
to enforce the dishonored check against the estate of the drawer. 
Smith v. Clark, Supreme Court of Arkansas, 244 S.W.2d 776. 
The important part of the opinion of the court is as follows: 


MILLWEE, J.—Francis Cline Clark died intestate in Craighead 
County on July 2, 1949 survived by appellant, Frances Jeanette Smith, 
his daughter, and by appellee, Fred Clark, a brother. Appellant brought 
this suit as administratrix of her father’s estate to recover $2,800, which 
sum she alleged belonged to her as heir and was fraudulently withdrawn 
from her father’s bank account by appellee and converted to his own use. 

Appellant attached to her complaint certain interrogatories which 
she asked that appellee be required to answer under oath. Five of the 
six questions propounded related to circumstances surrounding the is- 
suance and delivery to appellee of a check by the deceased covering the 
funds in controversy. 

The answer of appellee contained a general denial and further alleged a 
gift to him by his brother of the balance of the $2,800 remaining after pay- 
ment of funeral and other expenses incident to his brother’s last illness 
in the approximate sum of $1,465. Answers to the interrogatories were 
attached to appellee’s answer signed by his solicitors. In response to 
appellant’s motion for summary judgment because appellee had failed 
to answer the interrogatories under oath, appellee refiled the answers 
under oath. 


Appellant filed a demurrer to the answer on the ground it did not 
state facts sufficient to constitute a defense and also filed a reply denying 
generally the allegations of the answer. 
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After trial on oral testimony, the cause was taken under advisement. 
A decree was subsequently entered dismissing appellant’s complaint and 
finding that the evidence established a gift causa mortis to appellee from 
his brother of the funds in controversy. 

There is no dispute in the evidence which is to the following effect. 
Francis Cline Clark and his wife separated about 1930 and were divorced 
in 1931 or 1932. Appellant, who is their only child, lived with her 
maternal grandparents for several years following the separation and 
until she married. After the separation, Francis Cline Clark lived with 
appellee and his family. Although he visited appellant after her mar- 
riage, Clark continued to make his home with appellee for more than 
fifteen years and until his death in July, 1949. Clark became afflicted 
with cancer and in May, 1949 entered a Jonesboro Hospital where he was 
confined for eight weeks before his death. Several days prior to June 
25, 1949, and after he had undergone two operations, Clark delivered — 
to appellee his signed check in blank on the Security Bank and Trust 
Company of Paragould, Arkansas. He directed appellee to withdraw his 
deposit of approximately $2,800 in the bank, pay all medical expenses 
and other debts owed by him (Francis Cline Clark), and that appellee 
keep for himself any balance remaining in the event of his brother’s 
death. Appellee took the signed blank check to the bank on June 25, 
1949 where a teller filled in the date and amount of the check payable 
to “cash” for $2,800, as directed by appellee. Appellee endorsed the 
check and received the $2,800. He paid the hospital, medical and other 
bills incurred on account of his brother’s last illness in the amount of 
approximately $1,400. 

Two nurses who attended Clark while confined in the hospital testi- 
fied to conversations in which he told them that he would never get 
well, that appellee and his family had done more for him than anybody, 
that he intended to sign a check for appellee to draw his money out of 
the bank and wanted appellee to have the money remaining after pay- 
ment of his hospital bills and other debts. Clark later told them that 
he had signed such a check. Similar testimony was given by appellee’s 
daughter. It was shown that decedent customarily signed checks in 
blank with directions to the payee to fill in the blanks. It was also 
shown that he was devoted to appellee and his family. An automobile 
owned by Francis Cline Clark was turned over to appellant as admin- 
istratrix and there was some evidence that he had a $1,000 life insurance 
policy payable to appellant. 


* * &* * 


So we consider appellant’s contention that the allegations of the 
answer are insufficient to establish a gift causa mortis in connection with 
her further contention that the evidence is insufficient to prove such 








204 THE BANKING LAW JOURNAL 


gift. It is well settled that gifts causa mortis as well as gifts inter vivos 
must be established by clear and convincing testimony. Bennett v. 
Miles, Administrator, 212 Ark. 273, 205 S.W.2d 451. There is con- 
siderable conflict in the authorities as to whether the donor’s own check 
may be the subject of a gift causa mortis. Many courts hold that a gift 
of the donor’s own check made in expectation of death is not the subject 
of a gift, either inter vivos or causa mortis, where such check is not ac- 
cepted or paid by the bank before the donor’s death. 38 C.J.S., Gifts, 
§ 106; Anno. 20 A.L.R. 177, 44 A.L.R. 625, 53 A.L.R. 1119. But this 
court is committed to the so-called minority rule which holds that one’s 
check or draft may be the subject of a valid gift by the maker although 
it is not presented for payment until after the death of the donor. 


In the leading case of Carter v. Greenway, 152 Ark. 339, 238 S.W. 65, 
67, Judge Hart stated the rule as follows: “It is earnestly insisted by 
counsel for appellants that a check cannot be made the basis of a gift 
causa mortis. There is some conflict and confusion in the authorities on 
this question. But we think that the better reasoning and the trend of 
our own authorities, where the rights of creditors are not involved, is that, 
when the delivery of the check is coupled with an intent to transfer a 
present interest in the money, and no revocation is attempted, the intent 
of the donor should be given effect, and that the donee has the right to 
the payment of the check after the death of the drawer as well as before.” 


In that case the court also approved the following statement by the 
New York Court in Ridden v. Thrall, 125 N.Y. 572, 26 N.E. 627, 629, 11 
L.R.A. 684; “To consummate a gift, whether inter vivos or causa mortis, 
the property must be actually delivered, and the donor must surrender 
the possession and dominion thereof to the donee. If the case of gifts 
inter vivos, the moment the gift is thus consummated it becomes absolute 
and irrevocable. But in the case of gifts causa mortis more is needed. 
The gift must be made under the apprehension of death from some 
present disease, or some other impending peril, and it becomes void by 
recovery from the disease or escape from the peril. It is also revocable 
at any time by the donor, and becomes void by the death of the donee 
in the lifetime of the donor. It is not needful that the gift be made in 
extremis when there is no time or opportunity to make a will. In many 
of the reported cases the gift was made weeks, and even months, before 
the death of the donor, when there was abundant time and opportunity 
for him to have made a will. These are the main features of a valid gift 
causa mortis as they are set forth in many text-books and reported cases.” 
See also Lowe v. Hart, 93 Ark. 548, 125 S.W. 1030. 


This court is also committed to the rule that when a negotiable 
instrument is intrusted by one who signs it to the custody of another 
with blanks left therein, the instrument carries an implied authority to 
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fill up the blanks. White-Wilson-Drew Co. v. Egelhoff, 96 Ark. 105, 131 
S.W. 208. In that case, as here, the person receiving the instrument 
requested a third party to do the mechanical act of filling in the blanks. 
See also, Saxon v. McGill, 179 Ark. 415, 16 S.W.2d 987. 


Appellant earnestly insists that a valid gift was not proved because 
the check was delivered to appellee in blank. It is also argued that there 
was no surrender to appellee of possession and dominion over the funds 
involved as required by the tests laid down in the Carter case and by 
Ark.Stats. § 68-1304, which provides: “Every gift of goods, and chattels 
and all other conveyances of the same not on consideration deemed good 
in law, shall be void as against all creditors and purchasers, and all such 
gifts, grants and conveyances, shall be void even against the grantor, 
unless possession really and bona fide accompany such gift or con- 
veyance.” 


The rights of creditors and purchasers are not involved in the case 
at bar and the check received by appellee was paid by the bank prior 
to the donor’s death. The evidence clearly shows that decedent delivered 
the check to appellee with the intent of transferring the deposit to him 
and thereafter ratified this action by telling his nurse that he had signed 
the check and wanted his brother to have what was left after all bills 
were paid. It is also undisputed that at the time the check was given 
the donor was under apprehension of death from a serious illness from 
which he died without any intervening recovery and without any rev- 
ocation of the gift. The signed check was filled in, cashed and the 
proceeds applied as directed by the donor and we find no merit in 
appellant’s contention that no gift was consummated because the check 
was signed in blank. On the whole case, we conclude that the evidence 
was sufficient to establish a gift cawsa mortis under the tests laid down 
by our decisions. 








Life Insurance Policies as Collateral for 
General Indebtedness 


At 69 Banking Law Journal 35 there is reported a recent 
Florida decision in which a bank received life insurance policies 
as security for loans made to the insured. 


The form of the assignment was as follows: 


“The proceeds of the policies are assigned as collateral se- 
curity for any and all liabilities of the undersigned, or any of 








206 THE BANKING LAW JOURNAL 


them to the assignee, either non-existing or that may hereafter 
arise in the ordinary course of business between any of the un- 
dersigned and the assignee.” 

The court held that when the insured committed suicide 
the banker was entitled to collect the proceeds of the policies 
and apply them against (1) Unpaid notes of the customer to 
the bank executed after the assignment (2) Dishonored notes 
of third persons discounted by the customer with the bank 
after the execution of the assignment (3) “Kiting” checks 
drawn by the customer on other banks payable to the bank, 
all having been made after the assignment of the insurance 
policies. 

On appeal to the Supreme Court of Florida this decision 
has been affirmed. Silva v. Exchange National Bank of 
Tampa, 58 So. Rep. (2d) 882. The Supreme Court of Florida 
stated in part: 


The only case seeming to construe a same or similar assignment is 
Bancroft v. Granite Savings Bank & Trust Co., 114 Vt. 336, 44 A. 2d 
542, wherein the Supreme Court of the State of Vermont in construing 
the exact same assignment as in the case at bar held that this assign- 
ment covered a note assumed by one person for the benefit of another 
which the law recognizes as binding and valid, and is one that arises in 
the ordinary course of business between a bank and the person negotiat- 
ing the same. In other words, any transaction, past, present, or future, 
which a maker of a note has with a bank himself by procuring the money 
therefrom, pledging or assigning a life insurance policy to secure the pay- 
ment thereof to the bank is business arising in the ordinary course of 
business and is covered by the assignment. 

The appellee here relies strongly on the case of St. Lucie County 
Bank & Trust Co. v. Aylin, decided by this Court in 1927, and cited in 
94 Fla. 528, 114 So. 438, 439, wherein a pledge to a bank was held to be 
limited to the payment of the obligation for which it was given as col- 
lateral and that in that case the bank could not go out and buy other 
obligations, payable to other persons, and apply that collateral to it, or 
apply other pre-existing obligations of the maker thereof to that par- 
ticular collateral, this being contrary to the wording and intent of that 
particular collateral agreement. That case may be distinguished from the 
case at bar. We do not say that had the bank purchased these obliga- 
tions of the plaintiff's decedent in this case on the open market or dis- 
counted them for any other holder or bank other than the plaintiff’s de- 
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cedent himself, or in other words, in handling them in the ordinary 
course of business for anyone but decedent himself, that this same ruling 
would have applied. When an individual receives proceeds from a bank 
for certain notes, checks, or other obligations, he is doing business with 
the bank and such obligations arise in the ordinary course of business 
and should thus be covered by the assignment involved in this par- 
ticular case. 





G.I. Loan: Bank’s Duty to Provide True 
Appraisal 


A veteran secured a G. I. business loan for the purchase of 
a logging truck. After several V. A. approved extensions of 
the loan, the lender foreclosed on the truck and brought suit 
against the borrower for the deficiency. The Veteran’s defense 
was that the V. A. approved appraiser had greatly overvalued 
the truck at the time of the loan. 

Holding that the lender owed no duty to the veteran to see 
that a true appraisal of the property was made the Supreme 
Court of Oregon stated in Investment Service Co. v. Bronkey, 
decided December 5, 1951: 


“The gist of defendants’ contention is that the bank owed them the 
duty of seeing that a true appraisal was made of the property which 
they proposed to purchase. In effect, defendants maintain that when- 
ever a war veteran applies for a loan, the repayment of a part of which 
is to be guaranteed by the federal government, a fiduciary relationship 
at once arises between the bank and the veteran, and that, from then 
on, the bank is under obligation to act as a quasi guardian of the bor- 
rower to see that he does not borrow more money than he should. 


“There is nothing in the law that either expressly or impliedly im- 
poses such a duty upon the lender as respects the borrower. It is indeed 
a novel idea that a lender should lose his money simply because he was 
liberal in making the loan as applied for. 


“The Act above mentioned does contain several safeguards respect- 
ing loans to veterans. Appraisal of the property offered as security for 
the loan is one. But all such provisions are there solely for the protec- 
tion of the federal government and as conditions which must be met 
before the government will assume any responsibility for the repayment 
of any part of the loan. They relate entirely to the relationship between 
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the federal government and the lender, not between the lender and the 
borrower. 








Banks Pay $98,004 In Back Wages Owed 
Under Amended Wage-Hour Law 
In 1951 


According to the 1951 annual report of the U. S. Labor 
Department’s Wage and Hour Public Contracts Divisions, 43 
percent of the banking establishments investigated during the 
past fiscal year were found to have violated the Act’s minimum 
wage, overtime pay or child-labor provisions. 


“The 1951 record makes it clear that greater efforts on the part of 
some members of the banking industry would pay off in reduced lia- 
bilities for back wages owed employees,” points out Wm. R. McComb, 
the Divisions’ Administrator. His report shows that a total of $98,004 
in back wages was paid to 1,647 employees, as a result of the Divisions’ 
activities. This sum does not include amounts awarded by courts to 
employees who exercised their statutory right to sue for back pay and 
liquidated damages. 


“Although most employers know that the amendments raised the 
minimum wage to 75 cents an hour from 40 cents, the Divisions found 
that a sizeable minority of establishments—19 percent of those investi- 
gated—had failed to observe this requirement when paying some of their 
employees,” states McComb. 


“Even more extensive were overtime pay violations, found in 36 per- 
cent of the investigated establishments. Employers should remember 
that the amended Act continues to require payment of at least time and 
one-half the employee’s regular rate of pay for all hours worked in excess 
of 40 in the work-week, except where the Act specifically provides other- 
wise. What the amendments did was to define the regular rate to include 
all remuneration for employment except certain specified payments.” 

Failure to comply with the Act’s child-labor provisions was disclosed 
in one percent of the investigated establishments, McComb noted. The 
child-labor requirements set a minimum age of 16 for most jobs with 18 
as the minimum for occupations designated hazardous by the Secretary 
of Labor. Employment of boys and girls of 14 and 15 years of age is 
permitted in a few types of jobs—such as office and sales work—under 
strict restrictions on hours and working conditions. 





a 
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To assist the banking industry in attaining full compliance, McComb 
invites any employer who has questions about the Federal Wage and 
Hour Law to inquire of the nearest regional office of the Divisions. These 
offices are located in the following cities: Boston, New York, Philadel- 
phia, Birmingham, Cleveland, Chicago, Kansas City, Dallas, San Fran- 
cisco, and Nashville. 





Checks Under One Dollar 


There is a popular impression in many places that a check 
for an amount less than one dollar is invalid. On the contrary 
a check for less than one dollar is perfectly good. 


There is a Federal statute, however, which provides as 
follows: 


“No person shall make, issue, circulate or pay out any note, 
check, memorandum, token or other obligation for a less sum 
than one dollar, intended to circulate as money or to be received 
or used in lieu of lawful money of the United States; and every 
person so offending shall be fined not more than five hundred 
dollars, or imprisoned not more than six months or both.” 
(Ital. added.) 

The fact that this statute is included in a chapter dealing 
with offenses against the coinage and currency of the United 
States is, in itself, an indication that it was never intended to 
apply to a bank check drawn in the ordinary course of business. 
The provision has been on the statute books ever since 1862, 
being § 2 of the Act of July 17th of that year. The title of the 
original act was “An Act to Authorize Payments in » amps 
and to Prohibit Circulation of Notes for Less Than On? Dol- 
lar.” ‘This statute was passed at a time when state banks were 
permitted to issue money and it is possible that the object of it 
was to prevent the state banks from issuing notes in denomina- 
tions of less than one dollar. 

The following decisions illustrate that the statute was not 
intended to prohibit checks under one dollar issued for the pur- 


<<< 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §290. 
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pose of payment rather than for the purpose of circulation 
as money. 

In United States v. Van Auken, 96 U. S. 366, it was held 
that the statute does not apply to an instrument in the follow- 
ing form: “The Bangor Furnace Co. will pay the bearer, on 
demand, fifty cents, in goods, at their store, in Bangor, Mic a 
The statute did not apply because the instrument was payable 
in goods and not money. See also United States v. Roussopu- 
lous, 95 Fed. 977. 

And in United States v. Monongahela Bridge Co., Federal 
Case No. 15796, it was held that the statute did not apply to 
toll tickets issued by the bridge company to be used as toll for 
passage over the bridge. In this case it was said that the tickets 
had no resemblance “to the coin of the United States, nor to 
the postage currency, the free and untrammelled circulation 
of which it was the design of the act to advance and protect.” 

During World War II it was ruled in Treasury Depart- 
ment Release, December 5, 1942, that the issuance by mer- 
chants’ associations of paper money tokens to overcome the 
coin shortage was illegal under the statute. 


RECENT BANKING RULINGS 


New Currency Reporting Regulation 


Under the new Treasury Regulation Sec. 102.1, effective 
February 29, 1952, and commencing with transactions 
occurring in March 1952, all financial institutions in the 
United States are required to file monthly reports on Form 
TCR-1 as to each deposit, withdrawal, or other payment or 
transfer, effected by, through, or to such financial institution 
which involves United States Currency as follows: 


(1) Transactions involving $2,500 or more of U. S. cur- 
rency in denominations of $100 or higher. 


(2) Any transaction involving $10,000 or more of U. S. 
Currency, regardless of denomination. 


(3) All transactions which in the judgment of the finan- 
cial institution involve an amount of U. S. currency exceed- 
ing that commensurate with the customary conduct of the 
industry, business, or profession of the person or organiza- 
tion concerned. 
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A.B.A. Forged Check Statute Not Applicable 
to Forged Indorsement 


The American Bankers Association’s recommended Pay- 
ment of Forged or Raised Check Act is in force in Texas. The 
Act there provides: “No depositor shall be permitted to dis- 
pute any charge to his account on the ground that the same is 
based upon a forged, unauthorized, raised or altered item un- 
less, within one (1) year from the time check was paid, he shall 
notify the bank in writing that the item in question is forged, 
unauthorized, raised, or altered.” 

In a recent decision under this statute the question arose 
whether a depositor was precluded from recovering from his 
bank which paid checks signed by the depositor, but made out 
to a fictitious person and indorsed by a dishonest employee of 
the depositor. The court held against the bank on the ground 
that the Act was intended to apply only to infirmities in can- 
celled items which were discoverable upon examination by the 
depositor. Thus while a forgery of the drawer’s signature or 
an alteration of a check would be covered by the statute, the 
Act did not apply to items where the payees are fictitious or 
the indorsement of the payee’s name has been forged. 


Although the period of limitation is more generally six 
months rather than one year, statutes similar to that in Texas 
are in force in all states except Arkansas, Colorado, Delaware, 
Indiana, Kentucky, Maryland, Mississippi, New Hampshire, 
South Carolina, Tennessee, and Vermont. 

The opinion of the court in the reported case of Liberty 
Mut. Ins, Co. v. First Nat. Bank in Dallas, Supreme Court of 
Texas, 245 S. W. 2d 287, is as follows: 


CALVERT, J.—The controlling facts in this case are relatively few 
and simple. Liberty Mutual Insurance Company—hereafter referred to 
as Liberty Mutual—had in its employ as its claims manager and adjuster 
in its Ft. Worth office from December 16, 1946 to March, 1949, one 
Willard Hill. During this same period Liberty Mutual had an account 
in First National Bank in Dallas—hereafter referred to as Bank—and 
carried with Fidelity & Deposit Company of Maryland—hereafter re- 


NOTE—For similar decisions see B. L. J. Digest (. Fifth Edition) §578, 1397. 
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ferred to as Fidelity—a policy insuring it against loss sustained by reason 
of the dishonest acts of its employees. Over the period Hill illegally 
obtained the sum of $13,209.37 by inducing Liberty Mutual to issue and 
deliver to him its checks payable to fictitious claimants—some non- 
existent and some existent but to whom Liberty Mutual was not in- 
debted—in settlement of fake claims, which checks were endorsed by 
him with the names of the fictitious payees and cashed. Checks in the 
sum of $6750.86 were drawn on Bank and upon being received in due 
course of business were honored and charged by Bank against Liberty 
Mutual’s account. Upon discovery of its employee’s fraud, Liberty 
Mutual made claim against Fidelity, and, coincident with payment of 
its claim, assigned to Fidelity its cause or causes of actions against all 
depository banks to require that debits against Liberty Mutual's account, 
based on such checks, be eliminated, that proper credits be made, or that 
money equal to the amount of such checks be paid over. Suit in Liberty 
Mutual’s name was authorized. Pursuant to the terms of the assign- 
ment this suit against Bank was instituted in the name of Liberty Mu- 
tual. Prior endorsers were brought into the suit by Third Party and 
Fourth Party actions over. 


Bank’s principal defense and that upon which the trial court’s judg- 
ment in Bank’s favor was affirmed by the Court of Civil Appeals was 
that by pursuing its remedy against Fidelity, Liberty Mutual had made 
an election between inconsistent remedies thereby extinguishing its cause 
of action against Bank, leaving it with no cause of action to assign. 
Tex.Civ.App., 239 S.W.2d 738. 


Other defenses urged by Bank—and urged here as independent rea- 
sons for affirmance of their favorable judgment—were: (1) That Liberty 
Mutual’s loss resulted directly and primarily from its own negligence in 
failing to provide itself with a better system for supervising the activities 
of Hill and in failing to sooner discover that the checks were being 
charged to its account; (2) That since Hill knew the payees in the vari- 
ous checks were fictitious persons the checks were, in fact, payable to 
bearer and Bank was therefore not liable; and (3) That the cause of 
action was barred in one year by Article 342-711, Vermon’s Ann.Civ.St., 
or, in the alternative, that it was barred by Article 5526 as to all checks 
paid and charged against Liberty Mutual’s account more than two years 
prior to the institution of suit. We shall first dispose of these contentions. 


The burden of respondent’s first contention is that since the record 
reflects that no periodic check of Hill’s activities was made by other 
officers or employees of Liberty Mutual and no evidence was offered to 
show that monthly statements and cancelled checks were examined for 
forged signatures of fictitious payees, there is evidence to support an 
implied finding by the trial court that Liberty Mutual’s loss was caused 
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by its own negligence. In support of its contention respondent relies 
chiefly upon the opinion of this court in the case of Strickland Trans- 
portation Company v. First State Bank of Memphis, 147 Tex. 193, 214 
S.W.2d 934 and a number of cases decided by the courts of other states. 
Although there is perhaps language in the opinion in the Strickland case 
which would seem to hold Liberty Mutual responsible in this case for 
its own loss by virtue of its negligence, the facts in the two cases are 
obviously distinguishable. The holding in the Strickland case is limited 
to the facts there involved. The reasoning of the courts in the cases 
from other states might be persuasive if the question had not been 
decided and set at rest in this state. In its opinion in the case of Liberty 
State Bank et al. v. Guardian Savings & Loan Association, 127 Tex. 311, 
94 S.W.2d 133, this court held that the depositor was under no duty to 
examine the signatures of payees appearing on his cancelled checks and 
drafts and that his failure to discover that signatures of payees had been 
forged would not constitute negligence. See also Greenville National 
Exchange Bank et al. v. Nussbaum et al., Tex.Civ.App., 154 S.W.2d 672, 
678, 680 (Ref. W.O.M.) and Republic National Bank of Dallas et al. v. 
Maryland Casualty Co. et al., Tex.Civ.App., 184 S.W.2d 496, 499 (no 
writ hist.) . 


Moreover, there is no evidence here that greater diligence would have 
led to an earlier discovery of the fraud. The testimony of Hill—the only 
testimony on the question—was to the effect that the files had been so 
cleverly faked that an examination thereof would not have brought to 
light the spurious nature of the claims. Not knowing the signatures of 
the various payees in the checks an inspection of the cancelled checks 
would not have reflected the forged endorsements. We do not agree 
with respondent that the judgment in its favor can be sustained on this 
ground. 


Neither can we agree that respondent was relieved of liability under 
its implied contract with petitioner on the ground that the checks, having 
been made payable to fictitious payees with the knowledge of Hill, were 
payable to bearer. Respondent’s contention seems to be founded upon 
paragraph 3, section 9, Article 5932, V.A.C.S., which provides that an 
instrument is payable to bearer “when it is payable to the order of a 
fictitious or non-existing person, and such fact was known to the person 
making it so payable.” There is no evidence here that Liberty Mutual, 
the nominal drawer of the checks, knew that the checks were payable to 
fictitious persons. Neither is there any evidence that the employee 
actually signing the checks knew that they were payable to fictitious 
persons. But respondent contends, in effect, that Hill was actually the 
person making the checks payable to fictitious persons since the writing 
of the checks by a minor employee was but a mere formality attendant 
upon Hill’s requisition. It is then contended that by the language of 
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the Article above quoted it is the knowledge of Hill, “the person making 
it so payable,” and not the knowledge of Liberty Mutual, the nominal 
maker or drawer, that determines the character of the checks. 

There is a division of authority on the question of whether under the 
statutory language above quoted the character of commercial paper 
payable to the order of a fictitious person is determined by the knowledge 
of the nominal maker or drawer or by the knowledge of the signer of the 
paper. See 10 C.J.S., Bills and Notes, § 129, p. 580. There is respectable 
and well reasoned authority supporting the view that the knowledge of 
the nominal maker or drawer controls; Seaboard Nat’l Bank v. Bank of 
America, 193 N.Y. 26, 85 N.E. 829, 22 L.R.A.,N.S., 499; American Sash & 
Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S.W.2d 1034 [“Obvi- 
ously it is the intention of the responsible creator of the paper which 
governs” ]; Home Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa 
103, 8 N.W.2d 757; 7 Amer.Jur., p. 839, Sec. 95, p. 844, Sec. 102; al- 
though perhaps the weight of authority supports the view that the knowl- 
edge of the actual signer controls. Mueller & Martin v. Liberty Ins. 
Bank, 187 Ky. 44, 218 S.W. 465; Union Bank & Trust Co. of L. A. v. 
Security-First Nat’] Bank of L. A., 8 Cal.2d 303, 65 P.2d 355; Britton on 
Bills & Notes, p. 699; Beutel’s Brannan Negotiable Instruments Law, 317- 
329. The precise question has not been decided in this State and we 
find it unnecessary to decide it now, for Bank cannot prevail on its 
defense even under the theory it has adopted. Hill was not “the person” 
making the check “so payable” within the meaning of the Act. The idea 
that he was because the actual signer of the checks was subservient to 
Hill’s orders and was therefore but an automation or an instrument 
through which Hill acted is not without force, but the identical idea was 
rejected by the Supreme Court of Iowa in the case of Home Indemnity 
Co. v. State Bank of Fort Dodge, supra, 8 N.W.2d at page 772, where 
it was contended that the actual signer “was but an automaton, a 
mechanical device, or marionette, as it were, without mind or intention, 
operated by Noland.” It is also rejected here. A good reason for its 
rejection is suggested in Beutel’s Brannon Negotiable Instruments Law, 
Seventh Edition, p. 317, where it is said that “any attempt to decide how 
far” the signer “uses his mind in examining the payee’s name on a check 
and how far he uses his hand only would lead to endless fine distinctions.” 

Respondent’s third contention raises the question of the applicable 
period of limitations within which a cause of action such as is involved 
here shall be asserted. Respondent says that the one-year period set 
up in Article 342-711, V.A.CS. is applicable, and, in the alternative, that 
the general two-year period set up in Article 5526, V.A.C.S., is applicable. 
On the other hand, petitioner contends that by virtue of the provisions 
of Article 342-707, V.A.C.S., the general four-year period set up in Article 
5527 is applicable. Prior to enactment in 1943 of the Texas Banking 
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Code, of which Articles 342-711 and 342-707 are a part, the general two- 
year statute rather than the general four-year statute was held to be 
applicable to causes of action of the character asserted here. Howell v. 
National Bank of Commerce et al., Tex.Civ.App., 181 S.W.2d 837 (no 
writ hist); U. S. Fidelity & Guaranty Co. et al. v. First National Bank 
of El Paso, Tex.Civ.App., 93 S.W.2d 562 (writ dism. by agreement) ; 
Republic National Bank et al. v. Maryland Casualty Co. et al, supra. 

Article 342-711 provides in part as follows: “. .. No depositor shall 
be permitted to dispute any charge to his account on the ground that 
the same is based upon a forged, unauthorized, raised or altered item 
unless, within one (1) year from the time check was paid, he shall notify 
the bank in writing that the item in question is forged, unauthorized, 
raised, or altered.” 

Article 342-707 reads as follows: “The contract of deposit between 
a bank and a depositor, whether evidenced by deposit tickets or other- 
wise shall be deemed a contract in writing within the purview of Article 
5527 of the Revised Civil Statutes of Texas. The cause of action on any 
such depository contract, other than a time deposit, shall not accrue 
until the bank has denied liability and given the depositor notice thereof. 
Provided that the delivery to the depositor of a statement of his account 
or pass book reflecting the balance, or the mailing of a statement of such 
account (with or without cancelled items) to the depositor at his address 
as reflected by the books of the bank, shall constitute a denial of any 
liability on the part of the bank in excess of the balance reflected by such 
statement or pass book, and notice thereof to the depositor, and, to the 
extent of any excess over the balance reflected shall accrue the cause of 
action.” 


Respondent contends that the checks here involved were “unau- 
thorized” items within the meaning of Article 342-711 and that if that 
be not true nevertheless there is no such evidence of a contract in writing 
as is required by Article 342-707 to make its provisions applicable. We 
cannot accept respondent’s theory that the checks here involved were 
“unauthorized” items within the meaning of Article 342-711. A reading 
of that Article clearly indicates to our minds that it was the intention 
of the legislature in the enactment thereof, in the absence of notice, to 
bar within one year causes of action founded upon infirmities in cancelled 
items which are discoverable upon examination. A diligent depositor 
can be expected to discover that the maker’s name is forged, or that the 
amount in the instrument has been raised, or that the instrument has 
been altered either as to amount or otherwise, but he cannot be expected 
to discover from the cancelled items themselves that the names of payees 
are fictitious or that the endorsements of such payees have been forged. 
We believe the word “unauthorized” as used in Article 342-711 was in- 
tended to refer to such items as those drawn in the name of the depositor 
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as maker by an agent having no such authority. This type of infirmity 
in an instrument can be detected through examination by the depositor. 
This identical question was the basis of a similar holding by the U. S. 
Circuit Court of Appeals for the Fifth District in the case of U. S. Fidelity 
& Guaranty Co. v. First National Bank in Dallas, Texas, et al., 172 F.2d 
258. Since the one-year period provided by Article 342-711 is not ap- 
plicable, the two-year period provided by Article 5526 is applicable just 
as it was before the enactment of the Banking Code unless by the pro- 
visions of Article 342-707 the four-year period provided in Article 5527 
is now applicable. It is our opinion that this is the precise type of cause 
of action to which Article 342-707 was intended to apply. Prior to the 
enactment of the Code the Courts passing on this question held the 
cause of action to be one to enforce an implied contract and therefore 
one for money had and received rather than one on a written contract, 
Howell v. National Bank of Commerce et al., supra, but one of the main 
reasons for this holding was that there was in fact no written contract 
between the bank and the depositor upon which suit could be brought. 
The provision of Article 342-707 now is that the contract of deposit 
“whether evidenced by deposit tickets or otherwise shall be deemed a 
contract in writing within the purview of Article 5527.” In other words, 
the courts having held that there was no contract in writing upon which 
suits such as this could be brought, the legislature has, with knowledge 
of such holdings, provided the parties with a contract in writing within 
the meaning of Article 5527. The four-year statute of limitations, as set 
in motion by Article 342-707, is applicable to the cause of action asserted 
by petitioner in this case. 

As was indicated at the beginning of this opinion none of the fore- 
going questions were discussed or decided by the Court of Civil Appeals. 
That court’s affirmance of the trial court’s judgment in respondent’s 
favor was rested solely upon respondent’s defense of election of remedies. 
In deciding that issue in respondent’s favor the Court of Civil Appeals 
followed what appears to be the majority rule in those jurisdictions in 
which the question has been decided and rested its conclusion upon the 
same theory and reasoning that is found in all the decisions with which 
it is in harmony. This theory can best be shown here by quoting from 
the court’s opinion. The court said [239 S.W.2d 739]: 


“. . » Under the doctrine of election of remedies it has been held by 
some courts that in a case like the present one, where an employee cov- 
ered by a surety bond has forged endorsements on checks issued by the 
employer, the employer has a choice of remedies which he may pursue. 
Either he may demand payment of the amount of the checks from the 
drawee bank, on the theory that when the bank paid the checks on the 
forged endorsements it paid out its own money, and not that of the 
depositor, or he may affirm the action of the bank in paying the money 
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on the forged endorsement, and on the ground that the employee em- 
bezzled money belonging to the employer, collect on the employee’s 
surety bond. The first remedy is based on the idea that the employer’s 
money is still in the bank, and that the bank must pay it over on demand. 
The second remedy is based on the idea that the employer’s money came 
into the hands of the employee and was embezzled by the employee. 


“ .. To our way of thinking, the more reasonable thing to say under 
the facts of the present case is that appellant, the employer, after treat- 
ing the money paid out on the checks as belonging to appellant, in order 
to get at the surety company, and after collecting from the surety com- 
pany on the ground that it was the employer’s money, and not that of 
the bank, which had been embezzled by the employee, may not now be 
allowed to reverse its position and claim that its money is still in the 
bank. It is inconsistent for appellant to take the position as between it 
and the fidelity surety that the money was obtained from the bank and 
embezzled by the employee, and to claim as between it and the bank 
that the money is still in appellant’s account in the bank.” 


There are no Texas cases precisely in point. The majority opinion in 
the case of U. S. Fidelity & Guaranty Co. v. First National Bank in 
Dallas, Fifth Circuit, 172 F.2d 258, arising in Texas, supports the holding 
of the Court of Civil Appeals. There is in that case a strong dissent on 
the point discussed. 


The contrary view and the theory upon which it rests is well pre- 
sented by the opinion of the Supreme Court of Pennsylvania in the case 
of Grubnau v. Centennial National Bank, 279 Pa. 501, 124 A. 142, 143 
from which we quote: 


“The bank received plaintiff's money for deposit, which it was under 
contract to return when called for. In honoring the forged check it used 
its own money, not the depositor’s, Grubnau’s. The insurance company 
indemnified the legal plaintiff against misconduct of its agents. Grub- 
nau’s legal status was not that of the holder of a claim against two 
indemnitors, where payment of damages by the one may be offset in a 
suit against the other. It was a claim against, first an insurer; second, a 
company refusing to pay money in violation of the terms of its contract. 
The remedies cannot, surely, be considered in the same right. The in- 
surance was not in ease of the bank’s mistake. It would be a novel 
proposition to hold that an insurance contract could reach out to in- 
demnify a stranger, in no way a party to the insurance, whose wrongful 
act caused the insurance company to pay loss to the insured which would 
not have occurred but for the wrongful act. Such protection would be 
given without cost or contractual relation, merely because the person 
wronged chooses to collect from the insurance company first, rather than 
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the bank which afterwards disputed the claim on this and other grounds 
connected with the forged check. 


“As to Grubnau’s deposit, the wrongdoer was the bank in placing and 
maintaining a forged check as a credit against Grubnau’s account. What- 
ever may have been the legal relations between the insurance company 
and Grubnau, they did not affect the debt owed by the bank to its 
depositor. The use plaintiff, the insurance company, is now suing on an 
assignment of that debt or right in the legal plaintiff to collect from the 
bank its deposit. While ordinarily a double recovery for the same loss 
should not be permitted (and here it is not), the claim under which such 
rule is enforced must be in the same right—so interrelated that a recovery 
from the one effects a hardship on the other which would not occur 
except for the recovery. No hardship was occasioned the bank by the 
insurance company paying. It has in its possession $4,000 of Grubnau’s 
money; it ought not to be a hardship to give it back. 


“.. . Indeed, so far as the bank is concerned, we do not understand 
how it would be in a position to hinder Grubnau from following both 
remedies, regardless of supposed inconsistency of demand; nor are we 
sure the policy does not cover the precise misconduct here practiced. 
Had the insurance company permitted plaintiff to use both remedies, 
assuredly the bank could not have complained. If the insurance com- 
pany had presented the money to Grubnau as a gift because of Healey’s 
act, the bank could not have taken advantage of it. If there was an 
election to be made, the insurance company was to make it. Instead of 
sending the parties to court to establish loss, it took over what might 
have been a debatable claim through purchase and assignment. The 
rights are not inconsistent, in that they are of the same quality or cover 
the same subject-matter.” 


It is our considered opinion and judgment that the reasoning of the 
Pennsylvania Court in the Grubnau case is the stronger and more logical 
reasoning and that it furnishes a sounder basis for our decision in this 
case. There is but little that could or should be added to the Grubnau 
opinion in support of our decision here. It has been said that the doctrine 
of election of remedies is not a favorite of equity and that its scope 
should not be extended. Slay et al. v. Burnett Trust et al., 143 Tex. 621, 
187 S.W.2d 377, 393. Generally speaking, those courts which deny to a 
surety the right to enforce the depositor’s cause of action against a bank 
do so on the theory that the surety stands in the shoes of the depositor 
and that the depositor, having pursued its contract right against and 
collected from the surety, cannot proceed against the bank because a 
recovery there would allow the depositor a double recovery. There can 
be no such double recovery in this case because Fidelity is the beneficial 
plaintiff. Again it is sometimes said that having proceeded against the 
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surety the depositor is estopped to proceed against the bank. Estoppel 
in a case like this presupposes prejudice to the bank. Any right that 
Bank had here cannot have been prejudiced by Liberty Mutual’s col- 
lection from Fidelity. Bank continues to urge against Fidelity’s suit all 
the defenses it had against Liberty Mutual and it still has the same right 
it always had to seek recoupment from prior endorsers or to pursue its 
remedies against the defaulting employee. 

Those courts which hold that the depositor by collecting from the 
surety has made an election between inconsistent remedies must find 
something inconsistent in the right of the depositor to proceed against 
both the surety and the bank. The inconsistency, they say, is this: 
That when the depositor seeks to collect from the bank it must say that 
the bank paid out its own money and still has the depositor’s money in 
the bank, and that when it seeks to collect from the surety it must say 
to the surety that the bank paid out the depositor’s money thereby caus- 
ing the depositor a loss. A careful analysis of the relationship of the 
parties fails to satisfy us that this inconsistency actually exists in the 
position of the depositor. The indemnity policy does not insure the 
depositor against loss through the acquisition by an employee of deposi- 
tor’s money. It insures the depositor against loss sustained by reason 
of the dishonest acts of the employee. The dishonest acts of the em- 
ployee here were in his fraudulent procuring of depositor’s checks pay- 
able to fictitious payees, the forging of the names of the payees and the 
cashing of such checks. But if the sequence of events had stopped at 
that point depositor would have suffered no loss though the dishonest 
employee would have benefited by ill-gotten gain from his dishonest 
acts. Depositor did not even suffer a loss when Bank honored the checks 
and paid them. Depositor’s loss occurred only when Bank charged the 
checks against depositor’s account without legal right to do so and in 
breach of its contract. Accordingly, the position of depositor in making 
claim against Fidelity was that by virtue of the dishonest acts of de- 
positor’s employee Bank had been led to pay out its own money but that 
Bank had unlawfully and wrongfully charged the amount against and 
deducted the same from depositor’s account thereby causing it a loss. 
Until Bank could be compelled to restore the account to its proper 
status Liberty Mutual had suffered a loss. This position is wholly con- 
sistent with the position taken with Bank to the effect that it had paid 
out its own funds and not those of Liberty Mutual. 


Insofar as the judgments of the Court of Civil Appeals and of the 
District Court deny to plaintiff, Liberty Mutual Insurance Company, a 
recovery against defendant, First National Bank in Dallas, and to third 
party plaintiff, First National Bank in Dallas, a recovery over against 
third party defendant, The First National Bank of Fort Worth, Texas, 
and to fourth party plaintiff, The First National Bank of Fort Worth, 
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Texas, a recovery over against fourth party defendants, Henry Merino 
and Walter Jarvis, such judgments are reversed, and, based upon the 
stipulations of the parties, judgment is here rendered as follows: 


It is adjudged and decreed that Liberty Mutual Insurance Company, 
plaintiff, do have and recover of and from First National Bank in Dallas, 
defendant, the sum of $6750.86, together with interest thereon at the 
rate of 6% per annum from November 9, 1950, until paid. 


It is further adjudged and decreed that First National Bank in Dallas, 
third party plaintiff, do have and recover of and from The First National 
Bank of Fort Worth, Texas, third party defendant, the sum of $6750.86, 
together with interest thereon at the rate of 6% per annum from Novem- 
ber 9, 1950, until paid. 


It is further adjudged and decreed that The First National Bank of 
Fort Worth, Texas, fourth party plaintiff, do have and recover of and 
from Henry Merino, fourth party defendant, the sum of $6005.15, and 
of and from Henry Merino and Walter Jarvis, fourth party defendants, 
jointly and severally, the sum of $562.08, together with interest thereon 
at the rate of 6% per annum from November 9, 1950, until paid. 

Insofar as the judgments of the Court of Civil Appeals and of the 
District Court deny to The First National Bank of Fort Worth, Texas, 
fourth party plaintiff, a recovery over against Shamrock Liquors, Inc., 
fourth party defendant, both judgments are affirmed. 

All costs in the trial and appellate courts shall be charged against 
First National Bank in Dallas, The First National Bank of Fort Worth, 
Texas, Henry Merino and Walter Jarvis, and as between all such parties 
the costs shall follow the judgment. 


RECENT BANKING RULINGS 


Utah Savings and Loan Associations Establish Branches 
Without Restriction 


The attorney-general of Utah has ruled that all loan 


institutions other than banks may establish branches any 
place in the state without restriction whatsoever. The at- 
torney-general also pointed out that in cities other than of 
the first class, branch banks, on the other hand, may be 
established only by taking over existing banks. 
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Bank Not Liable on Checks Where Oral 
Representations that Drawer’s Account 


Was Good 


The plaintiff had made a practice of cashing checks drawn 
by H. J. Pound on the American National Bank. When the 
bank dishonored one of these checks which the plaintiff had 
cashed the plaintiff brought suit against the bank claiming 
that its officers had made oral representations to him that “the 
account of H. J. Pound is good” and that “checks drawn by 
H. J. Pound are good as gold.” 

The plaintiff claimed that in fact H. J. Pound had no ac- 
count with the bank but that the latter had permitted Pound 
to draw on it and to take up the checks as if they were drafts. 


The court ruled in favor of the bank that since there was no 
showing of fraud the bank could not be liable on any check 
drawn by H. J. Pound unless it had accepted or certified the 
check in writing. Gartner v. American Nat. Bank of Jackson- 
ville, Supreme Court of Florida, 56 So. 2d 529. The opinion 
of the court is as follows: 


HOBSON, J.—Isidore Gartner, appellant herein and plaintiff below, 
instituted a common law action against the American National Bank 
of Jacksonville, defendant below and appellee here, wherein he sought to 
recover a judgment against appellee. The gravamen of the complaint is 
that certain of the bank’s officers and employees had made verbal rep- 
resentations to the appellant that “the account of H. J. Pound is good” 
and further that “checks of H. J. Pound are good” and still further 
“checks drawn by H. J. Pound are as good as gold,” and that in truth 
and in fact, although Pound did have an account in said bank, it had 
been garnisheed and the bank had been accepting his checks and per- 
mitting Pound to come in and take up the checks as though they were 
drafts. The complaint further alleges that, on the strength of the afore- 
mentioned representations, appellant cashed checks drawn by H. J. 
Pound to the order of one Philip Adeeb or gave to said Adeeb “the 
equivalent value of cash in merchandise,” and that after honoring such 
checks from early October, when it must be inferred the alleged misrep- 
resentations were made, up to and including the 15th day of November, 
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1949, the bank failed thereafter to honor checks when presented to it by 
Gartner. 

Upon a consideration of the complaint, various affidavits and deposi- 
tions, the Circuit Judge granted the motion of the defendant (appellee 
here) for summary judgment. 

It is the appellant’s contention that the Circuit Judge erred when he 
entered a summary judgment, because there was a genuine issue as to a 
material fact which should have been presented to a jury for its deter- 
mination. See Rule 43 of the Florida Common Law Rules, 30 F. S. A. 
Apparently appellant entertains the view that such genuine issue was 
created by his allegations concerning the representations of the bank’s 
officials and employees and of the course of conduct of the bank in ac- 
cepting checks drawn by H. J. Pound and holding them for him to come 
in and pick up as though they had been drafts and the bank’s failure to 
advise the appellant of this arrangement and procedure. 


We assume that this is true because appellant could not hope to pre- 
vail upon the mere allegations of oral representations because of the im- 
pact of Section 676.52, Florida Statutes 1949 and F. S. A., which pro- 
vides that “. . . the bank is not liable to the holder, unless and until 
it accepts or certifies the check.” 


So it is that the real question for our determination is whether the 
allegations of verbal misrepresentations made by certain officers and 
employees of the appellee bank, coupled with the allegation that the 
bank or its officers and employees failed to disclose to appellant the 
procedure which was being followed in connection with the account of 
H. J. Pound, constitute a valid predicate for the creation of a genuine 
issue of fact. Although we cannot commend such conduct on the part 
of bank officials and employees, we are unable to find or conceive a logi- 
cal basis for holding that such verbal statements, taken together with 
the concealment of the manner in which Pound’s account was being 
handled, gave rise to a cause of action against the bank by Gartner, nor 
has counsel for appellant directed our attention to one. At this point 
we deem it appropriate to observe that we are not dealing herein with 
the question whether the party who brought the garnishment suit might 
have a cause of action against the bank. 


It is true that as a general rule a bank may be held liable for dam- 
ages arising out of fraudulent misrepresentations made by an employee 
while acting within the scope of his employment. However, we have 
difficulty in finding within the four corners of the complaint a charge 
of fraud perpetrated upon appellant which could be considered as a 
legally sufficient foundation for the establishment of a genuine issue of 
fact. It is not alleged that the bank officials or employees had any way 
of knowing, when they allegedly made such representations, that H. J. 
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Pound would, at some time in the future, refuse to follow the asseverated 
procedure with reference to checks which he might draw in favor of 
Adeeb and which might be cashed by the appellant. Moreover, the com- 
plaint shows on its face that for a period of time checks which had been 
drawn by Pound in favor of Adeeb and had been cashed by appellant 
were honored by the bank when presented to it, although it is alleged 
that the bank then turned the checks over to Pound in exchange for cash. 


It is not clear from a study of the complaint just when the alleged 
misrepresentations were made with respect to the period of time during 
which said checks were honored. The rule long ago established in this 
jurisdiction is that pleadings should be construed most strongly against 
the pleader. Presumptions will not be indulged in his favor. Herrin et 
al. v. Brown, 44 Fla. 782, 33 So. 522; McKinnon v. Johnson, 54 Fla. 538, 
45 So. 451; Hillsborough Grocery Company v. Leman & Wright, 62 Fla. 
208, 56 So. 684; Hazen v. Cobb-Vaughn Motor Company, 96 Fla. 151, 
117 So. 853; Ballas v. Lake Weir Light & Water Co., 100 Fla. 913, 130 
So. 421; State ex rel. Dillman v. Tedder, 123 Fla. 188, 166 So. 590; Buker 
et ux. v. Webster, 140 Fla. 471, 191 So. 835; Ideal Farms Drainage Dis- 
trict v. Certain Lands in Said District, 153 Fla. 265, 14 So. 2d 416. Since 
the complaint fails expressly to pin-point the date or dates upon which 
the alleged misrepresentations were made, we naturally and properly in- 
fer that they were made at the time, apparently in the early part of 
October, 1949, when it is alleged Philip Adeeb requested the appellant 
to cash various checks drawn by H. J. Pound. It is and must be our 
conclusion that at the time such alleged misrepresentations were made 
H. J. Pound had never failed to make good on his checks drawn upon 
the appellee bank, nor did he do so prior to the 16th day of November, 
1949. Under such circumstances, there was no cause for the bank of- 
ficials or employees to believe that Pound would not in the future con- 
tinue to take care of all checks which might be drawn by him. 


It is our conclusion that this action is barred by Section 676.52, supra, 
because the complaint is predicated upon verbal representatives. If con- 
cealment of the alleged course of conduct with reference to the handling 
of Pound’s account could be said under any circumstances to amount to 
a fraud as against this appellant the complaint filed herein fails to allege 
such a fraud; certainly it does not charge fraud in clear, positive and 
unequivocal language as is required by the settled law in this jurisdic- 
tion. Lafferty et al. v. Detwiler, 155 Fla. 95, 20 So. 2d 338; Gillespie v. 
Chapline, 59 Fla. 500, 52 So. 722; McClinton et al. v. Chapin et al., 54 
Fla. 510, 45 So. 35 and cases therein cited. 


Regardless, however, of the attempt to allege an independent fraud 
in that the bank concealed the procedure which was being followed in 
connection with Pound’s account, such allegations are definitely depend- 
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ent upon the allegations of verbal misrepresentations. The former al- 
legations do not and could not make out a case of fraud in the absence 
of the latter. Consequently, in the final analysis, it is clear that the ac- 
tion is bottomed upon alleged fraudulent misrepresentations. In any 
and all events in such a situation Section 676.52, supra, exempts the 
bank from liability because the checks were not alleged to have been 
accepted or certified by the bank. It is not sufficient answer to this 
conclusion to say that the checks could not have been accepted by the 
bank because Pound’s account was not sufficient in amount to permit 
their acceptance nor to assert that the checks could not have been certi- 
fied because of the existence of the garnishment. The statute contains 
no exception; it clearly states that “. . . the bank is not liable to the 
holder, wnless and until it accepts or certifies the check.” (Emphasis 
supplied.) 


We fail to find that the pleadings in this case created a genuine issue 
as to a material fact which should have been presented to a jury for its 
determination. Consequently, the summary judgment from which this 
appeal was prosecuted is hereby affirmed. 


Affirmed. 


SEBRING, C. J., and TERRELL, CHAPMAN and ROBERTS, JJ., 
concur. 


THOMAS, J., dissents. 
MATHERS, J., not participating. 





State’s Power to Regulate Organization 
of New Banks Upheld 
Section 7829 of the South Carolina Code provides for the 


organization and control of state banking institutions as 
follows: 


“No bank or building and loan association hereafter incorporated 
shall be granted a charter by the secretary of state, unless and until the 
board has approved such application in writing; or shall any branch 
bank be established without the approval in writing by the board. Be- 
fore any such application for the incorporation of a bank or building 
and loan association, or the establishment of a branch bank shall be ap- 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §8§119, 120, 121. 
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proved, the board shall make an investigation to determine whether or 
not the applicants have complied with all the provisions of law and 
whether in the discretion of the board, they are qualified to operate 
such institution and whether the establishment of such bank or building 
and loan association or of such branch bank would serve the public in- 
terest, taking into consideration local circumstances and conditions at 
the place where such bank or building and loan association or branch 
bank, proposes to do business.” 

The statute further provides that the Bank Control Board 
shall be composed of five members, one of whom shall be the 
State Treasurer, as an ex-officio member, who shall be Chair- 
man. It is also provided that the remaining four members 
“shall be appointed by the Governor, two of whom shall be 
engaged in commercial banking and recommended by the state 
bankers’ association, one shall be engaged in building and loan 
association business and recommended by the said associations 
and one shall be in the cash depositories business and recom- 
mended by the representatives of the cash depositories affiliated 
with the state bankers’ association.” 

The petitioners’ application to organize a bank to be known 
as the Bank of Manning was denied by the Bank Control 
Board since the petitions refused to comply with certain condi- 
tions imposed by the Board. These conditions, among other 
things, called for a larger capital stock, required that the pro- 
posed bank obtain membership in the Federal Deposit Insur- 
ance Corporation, that no part of the paid-in capital be in- 
vested in real estate, and that an experienced cashier, accept- 
able to the Board and to the Federal Deposit Insurance Cor- 
poration, be secured. 

In this proceeding the petitioners sought a court order to 
the Secretary of State to issue a charter. They also asked that 
the statute be declared unconstitutional as denying them the 
“Gnherent right and privilege” to engage in the banking 
business. 

Upholding the constitutionality of the statute the court 
declared: 


“, . . It seems quite apparent that the regulation of the conduct of 
business by banking institutions without any regulation or control of 
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their establishment might prove wholly ineffective, which I believe is 
a statement strongly confirmed by the history of banking, and I am un- 
able to find anything in the provisions of the Code Section now under 
consideration depriving the petitioners or anyone else in like situation 
of any of their constitutional rights or privileges. . . . 

“We are unable to conceive of a case where there is a more rational 
and substantial relation to the law to be administered by the appointees 
than that involved in the statute before us. In other words, the State 
Bankers Association is obviously an organization especially qualified for 
the selection of men to be appointed on the Board of Bank Control.” 

The court indicated that the conditions imposed by the 
Board would not be invalid unless the Board was shown to 
have acted “capriciously or arbitrarily, or in disregard of law.” 
Floyd v. Thornton, Supreme Court of South Carolina, 68 
S. E. Rep. 2d 384. 


New Rule Permitting Bank Directors to 


Serve as Public Utility Officers 
and Directors 


Section 17 (c) of the Public Utility Holding Company 
Act prohibits interlocking relationships between banks and 
public utility holding companies and the operating subsidiaries 
thereof. In general the law prohibits registered holding com- 
panies and their subsidiaries from employing as a director or 
officer any person who is an executive officer, director, partner, 
or representative of any bank. 

Pursuant to its power under the Act to make exceptions 
to these prohibitions the Securities Exchange Commission has 
announced that a commercial bank director may now be an of- 
ficer or director of a public utility holding company or of one 
of its subsidiaries if he is not an officer of the bank and if the 
bank is located within the service area of one of the principal 
subsidiaries of the holding company. S.E.C. Rule U-70. 





—— rr ne nr ee 


TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Widow Denied Homestead on Taking Out Letters of Administration 
in Wrong State 


In re Graham, Arizona Supreme Court, No. 5426, December 24, 1951 


The decedent and his wife purchased real estate in Arizona and 
moved there from the State of Washington. They left a part of their 
property, however, in Washington. Two years later the husband died 
in Arizona and the wife returned to Washington and commenced probate 
proceedings there. During the pendency of these proceedings, the wife 
filed a request in the Arizona courts to have homestead in the Arizona 
real estate set aside for her. The court denied her homestead on the 
ground that the taking out of primary administration in Washington 
was sufficient to show that she and her husband had not been residents 


of Arizona. 


Trustee Denied Broader Investment Powers Notwithstanding 
Beneficiary’s Need 


National Newark & Essex Banking Co. v. Osborne, New Jersey, 84 A.2d 38 


The testatrix provided in her will that her trustee was: 

“1. To convert my said residuary estate, except as the same may be 
already invested in securities approved by law for trustees, into cash 
and to invest, re-invest and keep invested the proceeds thereof in securi- 
ties approved by the laws of the State of New Jersey at the time of my 
death for trustees.” 

The New Jersey investment statute in effect at her death limited 
fiduciaries to obligations of the United States and of the states of the 
United States, to first mortgage bonds on real estate not exceeding 60% 
of the value thereof, and to first mortgage bonds on railroads which had 
paid dividends for five years of 4%. 

When the income from the trust dropped to one half of the amount 
originally received the trustee sought permission of the court to invest 
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in securities permitted under the current statute. The court denied this 
request even though the life tenant was almost wholly dependent for 
her support on the income from the trust. The court found that it did 
not appear that the purpose of trust would be defeated by adhering to 
the investment restrictions imposed, and stated further: 

“True, the income is presently affected but the security of the princi- 
pal is intact for aught that appears herein. The field for investment 
under the law as it existed at the time of her death is quite broad and 

‘permits of sound investments. Incomes of trusts have generally di- 
minished in past years. Shrinkage in income is not sufficient of itself 
to permit of the court’s intervention upon the ground that the trust 
might be defeated.” 


Funeral Bills Paid by Son Not Recoverable from Mother’s Estate 





King v. Dalton, Georgia Court of Appeals, No. 33800 


Where a son paid the costs of his mother’s funeral without any 
authorization from the administrator such a payment was wholly volun- 
tary and may not be recovered by the son from the estate. 


Trustee’s Duty of Diversification 


In re Hadden, N. Y. Surrogate’s Court, 127 N. Y. L. J. 331 





The failure of a trustee to diversify securities is not of itself negli- 
gence and a basis for surcharging the trustee, especially where the 
securities were received from the estate of the settlor. 


Killing of Testatrix by Sole Legatee 


Bird v. Plunkett, Connecticut Superior Court, 17 Connecticut Law Journal 6 


The Connecticut statutes bars a person finally adjudged guilty of 
“murder in the first or second degree” from taking by descent or will 
any part of the estate of the person killed. The defendant shot his wife 
and was found guilty of manslaughter. Consequently the court held 
that the defendant was not barred from inheriting his wife’s estate. 
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Evidence of Survival in Common Disaster 





In re Di Bella, New York Supreme Court, 279 App. Div. 689 


‘A husband, his wife, and daughter were all found dead lying on the 
same bed in their apartment. All three had died in a common disaster 
as a result of asphyxiation from carbon monoxide caused by incomplete 
combustion of gas in a kitchen stove. Where evidence was introduced 
that the wife suffered from asthma and medical opinions tended to show 
that the wife died first, it was held that the surrogate could properly 
rule that the decedent survived his wife. 


No Ademption of Stock Transferred to Wholly Owned Corporation 





In re Armour, New Jersey Superior Court, February 4, 1952 


Testator’s will gave his brother the right to purchase all his stock 
in the American Aniline Products, Inc. Testator owned 99,339 shares 
in the corporation at the time the will was executed, but prior to his 
death 99,000 shares had been transferred to a corporation wholly owned 
by the testator. The court held that under the circumstances the transfer 
to the wholly owned corporation was not an ademption of the bequest. 


Gift to Support Animals Fails Under Rule Against Perpetuities 





In re Mills, New York Surrogate’s Court, 127 N. Y. L. J. 664 


The testatrix bequeathed a fund in trust the income from which was 
to be used to care for her pets. On their death the remainder of the 
fund was to be paid to a charity. The court held the gift invalid under 
the rule against perpetuities since the gift was not measured by the 
lives of human persons in being. 


Wrongful Death Claim for Prenatal Injury 





Drabbels v. Skelly Oil Co., Nebraska, 50 S. W. 2d 229 


An unborn child dies prior to birth as the result of the negligent 
conduct of a third person. In such a situation, the Nebraska court holds, 
an administrator of the estate of the unborn child may not recover for 
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the next of kin under the wrongful death statute against the third person. 
The court rejected a holding to the contrary by a Minnesota court in 
Verkennes v. Corniea, 38 N.W.2d 838. 


Charitable Gifts to English Hospitals 


Pennsylvania Co. for Banking & Trusts v. Board of Governors of London 
Hospital, Rhode Island Supreme Court, 83 A.2d 881 


The testator made certain gifts to English hospitals to be used for 
specified purposes. The Rhode Island Supreme Court held that on 
account of the enactment of the English National Health Service Act, 
which transferred control and management of the hospitals to the English 
Government, the purposes of the gifts could not be accomplished and 
therefore the gifts failed. 


Failure of Gift to Cemetery Fund 


Carr v. Hart, Louisiana Supreme Court, No. 40189 


The testatrix made a bequest to a cemetery fund. The cemetery 
could be identified but there was no person, corporation, or governmental 
entity in charge of the cemetery. The court held that since there was 
no person who could receive the legal title to the property the gift failed 
and passed to the heirs of the testatrix. 


Statutory Share of Surviving Spouse Not Liable for Apportionment 
of Taxes 


Miller v. Hammond, Ohio Supreme Court, 156 Ohio State 476 
A surviving spouse electing to take against her husband’s will under 
the Ohio statute is entitled to the one third statutory share free from 
any burden of federal estate taxes since the one third share is less than 
the marital deduction permitted under federal law. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Estate Tax: Option to Purchase Reduces Value of Stock to Zero 


May v. Collector, U. S. Court of Appeals, Second Circuit, February 5, 1951 


A father and son agreed in writing that during their joint lives neither 
of them would dispose of any of the stock of a family corporation without 
offering it to the other at a price of $100 per share. However, in the 
case of the son, because he agreed personally to guarantee to the bank 
its loans to the corporation which on April 7, 1936 amounted to $163,- 
409.86, the option price of $100 per share was to be reduced by 1/500 of 
the indebtedness due the bank at the date of the exercise of his option. 
It was also agreed between the father and son that on the death of either, 
the other would have an irrevocable option to purchase on the foregoing 
terms, 

The father died on May 12, 1945. At that time the indebtedness to 
the bank was $90,707.50. If the right of the son, Harry A. May to 
purchase the stock belonging to his father at the time of the latter’s 
death was legally enforceable, the father’s stock was then valueless for 
estate tax purposes because it was subject to call by Harry A. May at 
$100 per share less 1/500 of the principal indebtedness. In other words, 
the son could acquire it under the agreement for nothing—that is, for 
$100 per share less 1/500 of $90,707.50. 

Holding that the stock owned by the father must be valued at zero 
for federal estate tax purposes the court stated: 

“Tt seems clear that with the option outstanding no one would pur- 
chase the stock of the decedent at its value unrestricted by the option 
when it was subject to call by Harry A. May at zero. This was the 
rationale of our decisions in Wilson v. Bowers, 2d Cir., 57 Fed. 2d 682, 
and Lomb v. Sugden, 2d Cir., 82 Fed. 2d 166. In Lomb v. Sugden, supra 
(at p. 168) , we said that this view was supported by the Supreme Court’s 
decision in Helvering v. Salvage, 297 U.S. 106, to the effect that an out- 
standing option to purchase restricts the market value of stock in the 
hands of the owner to the option price. We see no reason for questioning 
the foregoing decisions. If they leave a loophole for tax evasion in some 
cases, here the district court found that there was no purpose to evade 
taxes. Such a loophole, if important, should be closed by legislative 
action rather than by disregarding the cases we have cited.” 
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Estate Tax: Employee’s Survivorship Annuity Not Included in 
Gross Estate 


Estate of Twogood, U. S. Court of Appeals, Second Circuit 


Twogood was employed by the Standard Oil Company of New York 
in 1912 and worked for that company and its successor companies in the 
North China area until he was interned by the Japanese in the early 
part of World War II. Upon his release, he returned to the United 
States and died, a resident of New York, on April 28, 1944. 


His employer had in effect during the entire period of his employment 
a retirement, or pension, plan for its employees which was underwritten 
and administered by the Metropolitan Life Insurance Company. The 
decedent made contributions to the plan which, in the aggregate, totaled 
$8,616 and, under it was entitled to retire after thirty continuous years 
of foreign service and to receive an annuity of $1,073.34 a month during 
the remainder of his life. He was also entitled, upon request made before 
his retirement date, to reduce the annuity payable to him upon his 
retirement and to designate a dependent to whom annuity payments 
would be made after his death in a further reduced amount if that 
designated person survived him. By the terms of the plan, this election 
could not be changed by the decedent within five years before he reached 
retirement age, which was on June 1, 1942, except with the consent of 
the Insurance company and, after then, it could not be changed at all. 
Nor could he, or the designated dependent, sell, assign or transfer in any 
way their rights to the annuity payments. If, however, either the de- 
cedent or his dependent so designated died before the decedent reached 
the retirement date, his request for change became inoperative; but, if 
both were living on that date and the designated dependent died there- 
after and before the decedent, the latter was, nevertheless, only entitled 
to the reduced annuity elected by him. 


On October 15, 1937, the decedent exercised this option, by electing 
to receive only $955.82 a month if and when he became eligible to retire 
and designating his then wife, Theresa C. Twogood, as his dependent 
who was to be entitled to receive an annuity of $416.67 monthly if he 
lived to retire and she survived him. Subsequently, on June 18, 1938, 
the decedent and his wife executed a separation agreement, incident to 
a decree of divorce he obtained from her in that year, in which he agreed 
never to change his designation of her under the plan. When he reached 
his normal retirement date, June 1, 1942, the decedent was still interned 
by the Japanese but, after he returned to this country, he retired, on 
July 1, 1943, and was paid his annuity at the reduced amount elected 
until his death. After his death, in 1944, monthly payments to his 
former wife were made in accordance with the terms of the plan. 
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The Commissioner increased the amount of Twogood’s gross estate, 
as shown in the return, by adding $107,945.59 which was the value at 
the decedent’s death of the annuity when it became payable to his former 
wife. This was done on the ground that, when the decedent elected to 
receive a reduced annuity himself, and to have an annuity paid to a 
designated dependent after his death, he made a transfer within the 
meaning of Section 811 (c) of the Internal Revenue Code. 


Ruling that the value of the annuity was not includible in the gross 
estate the court stated: “We also have no occasion to pass upon whether 
the decedent’s election under the plan was a transfer of property within 
the meaning of . . . the statute since, as we view the facts, no life interest 
was retained by the decedent in whatever his wife received by his elec- 
tion under the plan. All that the decedent had prior to his reaching his 
retirement date was a right to receive an annuity which was contingent 
upon his meeting the requirements for retirement. This right became 
vested, at the latest, on July 1, 1943 when he completely retired from 
the service of his employer and began to receive annuity payments. 
While it is true that the payments he received were reduced in amount 
as a result of his electing to designate a dependent to receive further 
payments after his death, which designation was made irrevocable by 
the agreement made incident to his divorce in 1938, in no sense can it 
be said that the payments the decedent received were derived from any 
retained interest in what his then wife might receive by virtue of his 
election under the plan. The realities of the situation compel a contrary 
interpretation. Not only had he no such retained interest in the rights 
created in his wife, but in fact his right[s] to payments under the plan 
were merely reduced by the act which created rights in his wife. To 
meet the requirements of section 811 (c) (1) (B) there must be some 
causal relationship between the property transferred and the payments 
received by the transferor and no such relationship here exists. 


Estate Tax: Trust to Pay Income to Decedent’s Wife Not Includible 
in Decedent’s Gross Estate 


Dwight v. Commissioner, U. S. Tax Court, 17 T. C. No. 158 


The decedent during his life time had created an irrevocable trust 
under which the income was payable to his wife for life. On the decedent’s 
death the Commissioner contended that the corpus of the trust was 
includible in the decedent’s gross estate. The court held that the de- 
cedent had retained no right to have the income applied to the support 
of the wife and that therefore the trust was not taxable in his estate. 
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U. S. Savings Bonds Subject to North Carolina Inheritance Tax 


Opinion of the Attorney General, North Carolina, December 19, 1951 


Some time prior to his death the testator purchased United States 
bonds with his own funds and had these bonds registered in his own name 
payable on death to another individual. The Attorney General ruled 
that on the death of the testator the value of the bonds would be subject 
to North Carolina inheritance taxes. 


Estate Tax: Deduction of Attorney’s Fees Incurred in Trustee 
Accounting As to a Taxable Trust 


Emma Abbett v. Commissioner, U. 8S. Tax Court, 17 T. C. No. 156 


The decedent was the settlor of an inter vivos trust which was in- 
cludible in his gross estate for federal estate tax purposes since the 
decedent had reserved the income from the property for his life. The 
trust provided that on the decedent’s death his two sons should become 
co-trustees with the corporate trustee which had been sole trustee up 
until that time. 

On the decedent’s death various attorney’s and guardian’s fees were 
allowed by the New York court in an accounting proceeding as to the 
trust. The estate contended that the entire amount of such fees were 
deductible from the gross estate. The Commissioner argued that no 
part of these fees were deductible for federal estate tax purposes. 

The court held that such portion of the fees as were allocable to the 
usual issues involved in a trustee accounting were deductible, but that 
such fees incurred by reason of a dispute as to whether there was undue 
influence or fraud exercised upon the decedent in the creation of the 
trust were not deductible. 


Income Tax: Estate Reports One Half of Community Property 
Income 


Estate of Sneed, U. S. Tax Court, 17 T. C. No. 160 


The estate of a deceased husband holding community property in- 
cludes in its taxable income during the period of administration only one 
half of the community income. The other half is taxable to the surviving 
spouse. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Earnings 


LTHOUGH 1951 witnessed the 
establishment of new records 
for both total and net current 
earnings by New England member 
banks, net profits declined to $32.5 
million, or 5 per cent below the 
1950 level. This finding is reported 
in a recent Monthly Review of the 
Federal Reserve Bank of Boston, 
which notes that this change oc- 
curred against a background of 
peak loans, deposits, and rising in- 
terest rates. 

Increases in net profits were 
generally reported by the larger 
banks in the region, while the 
smaller banks showed varying re- 
sults. As a group, Boston banks 
reported an eight per cent increase 
in net profits, which showing con- 
trasted with a decline of 14 per 
cent at banks outside Boston. 

Heavy taxes and larger net ad- 
justment for losses and transfers 
to reserves acted to depress net 
profits. For the entire New Eng- 
land area, net profits, on an annual 
basis, were about 5.5 per cent of 
total capital accounts. This was 
a slightly lower rate of earnings 
than 1950 performance. 

The Review notes that New 
England banks had fewer recoveries 
on assets previously written down. 
Also, larger losses were taken on 
investment sales during the year; 
in part, this reflected adjustment 
to prices below par for U. S. securi- 


ties following the Reserve System- 
Treasury accord early in 1951. 
Larger net losses in non-operating 
earnings were occasioned by heavier 
charge-offs on loans and transfers 
to valuation reserves. 


The year 1951 witnessed a sub- 
stantial increase in income tax pay- 
ments, to the extent of 33 per cent. 
In part, this was caused by higher 
gross earnings. However, the major 
portion of the increase was due to 
increased rates of taxation. In this 
connection, the ratio of net profits 
to net current earnings was 48 per 
cent, in contrast to a 59 per cent 
showing in 1950. 


Member bank retention of net 
profits was $13.5 million, or 42 per 
cent of the total, and this went to 
strengthen capital positions. The 
ratio of total assets to total capital 
remained about the same for most 
banks, although some increased 
their capital accounts through 
mergers, while others sold some ad- 
ditional stock. There was a slight 
increase in cash dividends, which 
represented payment of about 3.3 
per cent of total capital accounts. 
This was roughly the same per- 
centage as in 1950. 


The Review believes that bank 
earnings for 1952 will continue to 
be reasonably favorable. It points 
out, however, that the costs of con- 
ducting bank business will probably 
be higher, and that tax accruals 
will be heavy. Nevertheless, these 
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unfavorable factors may be offset 
by increased interest rates on a 
larger volume of loans. 


Interest Rates 


Interest rates were a topic of dis- 
cussion at the recent Savings and 
Mortgage Conference of the Ameri- 
can Bankers Association. 

According to George B. Roberts, 
Vice President of the National City 
Bank of New York, the force of 
economic law requires obedience, 
“despite the efforts of men and gov- 
ernments to oppose it.” He points 
out that some investors were 
burned rather badly on the theory 
that the Government wouldn’t 
“allow” its bonds to go below par. 
And now, other arbitrary figures 
such as 95 or 90 are being men- 
tioned. In this connection, he calls 
to mind the “Dalton” 2% per cent 
bonds which were issued in 1946 
by the British Government under 
the sponsorship of the former 
Socialist Chancellor of the Ex- 
chequer. And although many pur- 
chasers of these bonds believed that 
the British Government would not 
“allow” them to decline seriously, 
they are currently selling in the 60s. 


Mr. Roberts does not predict 
that U. S. Treasuries will decline 
below 90 or 95, much less decline 
into the 60s. The point he stresses 
is that “these things can happen 
despite government wishes.” He 
maintains that it is all a question 
of public confidence, of the amount 
of saving, and of the relation of 
savings to the need for capital. He 
points out, of course, that the Gov- 
ernment can keep interest rates 
artificially low for a time by pump- 
ing out central bank credit and in- 
flating the money supply. But such 
a policy, he observes, has its limi- 
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tations. For one thing, as inflation 
gains headway, it takes bigger and 
bigger doses of central bank credit 
to keep interest rates from rising 
along with everything else. Also, 
sooner or later, people decide that 
inflation is too high a price to pay 
for cheap money, and that a sharply 
rising cost of living is worse than 
seeing Governments decline below 
par. 


From a more immediate stand- 
point, rather than from an over-all 
economic point of view, New York 
University Professor Marcus Nad- 
ler’s thoughts on the subject are 
also interesting. Eliminating un- 
foreseen events, he states, evidence 
is accumulating that the relative 
stability in business activity and 
commodity prices will prevail; that 
any increase in prices from present 
levels is likely to be only moderate 
in character. Accordingly, as long 
as this relative stability prevails, 
credit policies of the Reserve au- 
thorities will remain passive; fluc- 
tuations will continue primarily in 
short-term rates, and liquidity of 
long-term Governments will remain 
reduced. 


He also observes that the supply 
and demand factors affecting long- 
term funds now appear to be fairly 
well in balance. However, by the 
end of the year, it is possible that 
long-term rates may be somewhat 
lower than at present. This could 
materialize if the Federal deficit is 
smaller and corporate capital ex- 
penditures are scaled down. With 
respect to the longer-range outlook, 
he emphasizes that the recent in- 
crease in the level of money rates 
is only temporary in character, re- 
sulting from the inflationary forces 
generated by the Korean War. 
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“Once these forces begin to taper 
off,” he predicts, “money rates will 
again begin to decline, and the 
credit policies of the Reserve au- 
thorities will again be directed to- 
ward keeping business activity at 
a high level.” 

Professor Nadler also forecasts 
the development of crisscross move- 
ments in institutional investment 
policy. This is based on increased 
dividend payments by savings 
banks and by the policies adopted 
by commercial banks operating 
with savings deposits toward the 
raising of interest rates on such 
deposits. And if New York State 
mutual savings banks are permitted 
to buy certain types of equities, a 
reasonable assumption is that they 
will be substantial buyers of pre- 
ferred stocks. This would tend to 


reduce their demand for mortgages 


and tax-exempt securities. 


Treasury Finance 


Even if defense spending does 
not increase as rapidly as estimated 
in the President’s Budget Message, 
Federal spending for the calendar 
year 1952 is likely to exceed $75 
billion. And this means, says the 
Bankers Trust Company of New 
York, that new borrowings of the 
Federal Government will be sub- 
stantially larger than last year. 


In spite of the fact that tax re- 
ceipts have been expanding, the 
budget deficit for this calendar year 
may be in the neighborhood of $10 
billion. And the raising of addi- 
tional funds will be required if the 
current trend of net redemptions 
of savings bonds and notes per- 
sists; this would be exclusive of 
requirements for some cash re- 
demptions of maturing marketable 
issues. Thus, requirements in ex- 
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cess of the budget deficit may total 
several billion dollars. 


It is anticipated that part of the 
Treasury’s needs will be financed 
through special issues to the Gov- 
ernment investment accounts, and 
that this amount might be near $4 
billion. Also anticipated is some 
probable further demand for short- 
term issues by corporations. Never- 
theless, there appears to be little 
prospect for any large-scale demand 
for long-term Governments, par- 
ticularly in view of present con- 
ditions and policies. It is obvious, 
therefore, that a large part of the 
Treasury's 1952 deficit will have to 
be accommodated by the banking 
system. 


New borrowings, states the 
Bankers Trust Company, will occur 
in the latter half of the year, since 
the Treasury will experience a large 
surplus in the first half. Also, July 
and October will require the re- 
funding of a large volume of certi- 
ficates, since maturities are con- 
centrated in those months. And 
an additional variable that will add 
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to the Treasury’s complex problem 
of fixing the dates terms of its offer- 
ings are the $13.7 billion of cur- 
rently restricted bonds which are 
scheduled to become bank-eligible 
during June and December and 
which will occasion some portfolio 
shifting. 
Canadian Economy 

The progress of Canada and de- 
velopments in the Canadian econo- 
my are traced in a recent Business 
Review of the Bank of Montreal. 
Commenting on the fact that about 
$1.6 billion of foreign capital has 
entered Canada in the past two 
years, the Review remarks that this 
has not been the major source of 
finance for our northern neighbor’s 
investment requirements during 
that period. As a matter of fact, 
such foreign capital was probably 
not much more than 15 per cent 
of total capital expenditure during 
these two years. It is conceded, 
however, that outside funds have 
been a predominant factor in the 
development of oil and iron ore 
deposits and that they have, di- 
rectly or indirectly, eased the pres- 
sure on her domestic capital mar- 
ket. And what is equally impor- 
tant, such foreign investment has 
enabled her to finance a foreign 
trade deficit and add significantly 
to exchange reserves. 


Particularly noteworthy is the 
fact that Canadian fiscal policy has 
been distinguished by an uninter- 
rupted succession of six annual 
budgetary surpluses. Net result is 
that, since the end of 1946, federal 
government debt has been reduced 
by $2 billion, or 11.5 per cent. It 
is observed, however, that these 
surpluses have not constituted an 
unalloyed anti-inflationary force; 
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the taxation necessary to produce 
such surpluses has been incorpor- 
ated, in one way or another, into 
living costs, and has thus con- 
tributed in some measure to up- 
ward price and wage pressures. 
Since October, 1950, Canadian 
monetary policy has been shaped 
in an anti-inflationary direction. 
In this connection, interest rates 
have been permitted to rise, there 
has been regulation of consumer 
credit, a tightening of bank lending 
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policy, as well as the discourage- 
ment of non-essential capital out- 
lay by the device of “deferred de- 
preciation.” For over a year, the 
money supply has remained stable. 
“These restrictive influences,” states 
the Review, “combined with a 
natural reaction on the part of con- 
sumers from the earlier buying 
spree, have for the time being pro- 
duced a condition which might best 
be described as one of moderate 
disinflation.” 
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A new-practical-concise book on credit! 


Practical Credits 
and Zollections 


By H. B. Goldstein, L.L.B. 


HIS book is the result of 20 years of experience in the 
field of wholesale credit as a practicing credit man, 


four years as an instructor of the subject, and a desire to 
write a practical book on wholesale credit to fill the need 
for such a work for the practicing credit man as well as for 


the student. 


The author’s purpose was: 

- To write a book on wholesale credit 
that would be original, practical and 
concise; 

. To present financial statement analysis, 
the result of an original development, 
in a definite and useful manner; 

. To state credit law and some of the 
highlights of general business law so 
as to be intelligible to a layman; and 


- To set down the practical pointers in 
credit work. 


The subject matter has five 
main divisions: 
. Sources of information and evaluation; 
. Financial statement analysis; 
. Collections; 
. Law; and 


. Practical pointers. 


Some of the highlights are: 


1. The Six Maxims of credit which 
sum up the basic principles of 
credit. 


2. The Ten Factors Determining the 
High Credit Limit. 


8. The Five Pointers in Checking 
a Retail Store. 

4, The Five Pointers in a Quick 
Check on a New Account. 


One of the important features is 
FINANCIAL STATEMENT ANALY- 
SIS. A simple, proven table of 8 ra- 
tios leads to a definite answer—the 
statement is good, bad or border-line. 
Done in a minute or two, the analysis 
puts the meaning of a statement in 
the palm of one’s hand, accurately, 
quickly and simply; nothing vague or 
indefinite; explicit and accurate, result- 
ing in a correct conclusion. The credit 
decision can be safely based on proper 
statement analysis. In addition, there 
is a SIGHT METHOD of analysis, 
done at a glance, yielding an approxi- 
mately correct answer. 

Another feature is that LAW IN 
CREDIT WORK is set forth simply so 
as to be intelligible to a layman. Some 
of the highlights of business law help- 
ful to a credit man are also presented. 


Mail This Handy Coupon Today 
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1 Bankers Publishing Company 

| 465 Main St., Cambridge 42, Mass. 

! Please send me Goldstein’s Practical Credits 

i 

| and Collections. If it meets with my approval | 
will send you my check for $5 within ten days. 
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I If it does not meet my requirements, | may 

H return it within ten days and owe nothing. 
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“At National 


Cash Register 


we believe...”’ 


STANLEY C. ALLYN 
President, National Cash Register Company 
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‘,..we believe a thrifty employee is a better employee and a better 


citizen. By providing the Payroll Savings Plan for U. S. Defense 
Bonds we help our employees to build up a backlog of savings for 
their future security. By buying Bonds they become shareholders in 


their country.” 


The employee who joins the Payroll 
Savings Plan becomes a man with an 
objective—a young fellow who realizes 
that the systematic purchase of Defense 
Bonds is a sure way to the down pay- 
ment on a home...a father who wants 
to provide for Junior’s college educa- 
tion...an older man, with an eye to 
retirement and personal security. 

The man with an objective is a better em- 
ployee. He knows that a day lost from 
work is just that much out of his take- 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 
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home savings. He doesn’t take chances 
— wants to stay off the accident list. He 
realizes that better work on his part 
will lead to advancement—and a larger 
monthly allotment for Defense Bonds. 


The man with an objective is a better citi- 
zen, holds his head a little higher. He is 
buying a growing share in America... 
helping to combat inflation... making 
a real contribution to the defense effort. 
During 1951, over 1,500,000 employees 
joined the Payroll Saving Plan. 








Major Carl L. Sitter, usmc, Medal of Honor 


THE HILL WAS STEEP, snow-covered, 
600 feet high. Red-held, it cut our life- 
line route from Hagan-ri to the sea; it 
had to be in our hands. 


Up its 45-degree face, Major Sitter 
led his handful of freezing, weary men 
—a company against a regiment! The 
hill blazed with enemy fire. Grenade 
fragments wounded the major’s face, 
chest, and arms. But he continued 
heading the attack, exposing himself 
constantly to death, inspiring his men 
by his personal courage. After 36 furi- 
ous hours the hill was won, the route 
to the sea secured. Major Sitter says: 

“Fighting the Commies in Korea has 
taught me one thing—in today’s world, 
peace is only for the strong! The men 
and women of America’s armed forces 








are building that strength right now. 
But we need your help—and one of the 
best ways you can help us is by buying 
Defense Bonds. 


“So buy bonds—and more bonds— 
starting right now. If you at home, and 
we in the service, can make America 
stronger together, we'll have the peace 
that we’re all working for!” 

* * * 

Remember, when you’re buying bonds for na- 
tional defense, you’re also building a personal 
reserve of cash savings. Remember if you don’t 
save regularly, you generally don’t save at all. 
Sign up today in the Payroll Savings Plan where 
you work, or the Bond-A-Month Plan where you 
bank. For your country’s security, and your 
own, buy Bonds now! 


Peace is for the strong... 
Buy US Defense Bonds now! 


The U. S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 
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